IDEX. 


ABATEMENT—Sce Trespass, 1. 
ACCEPTANCE OF RENT—See Trespass, *. 


ACCOUNT AND SETTLEMENT: 

A former procecding for account and settlement between an administrator 
and guardian, which was ended by a decree that the guardian had ac- 
counted and paid over in full, &c., cannot be reopened by the mere asso- 
ciation of other persons as parties in a proceeding involving the same 
subject matter, upon an allegation that the guardian having made no 
annual returns ought to have been but was not charged with the full 
amount for which he was liable. This can only be done by an action in 
nature of bill ef review or to impeach the decree for fraud, The demurrer 
to the complaint in this case was properly sustained, Wiggins v. McCor- 
mace, S841. 


See Executors, 5; Guardian, 3; Trial, 3. 
ACTION ON LOST NOTE—See Justice of the Peace, 1. 
ACTION FOB PENALTY—See Penalty, 1-3 


ACTION TO RECOVER LAND: 

L In an aetion to recover land it appeared that the defendant had executed a 
morgage to plaintiff with power to sell, and the land was sold thereunder, 
and bought by a third party who received a deed and afterwards recon- 
veyed to plaintiff, and the defendant offered to show that said party acted 
in the purchase as agent of plaintiff; J/eld, that the evidence was imma- 
terial, as the plaintiff is entitled to recover upon the strength of his title 
as mortgagee. Wittkowski v. Watkins, 456. 

2. In an action torecover land where the plaintiffs songht to invalidate a 
decree of a court of equity for fraud, it appeared that the plaintiffs had 
obtained an injunction restraining the defendant (who was plaintiff in 
the equity suif) from proceeding under the decree and had applied to be 
made parties to sajd snit for the purpose of moving to set aside said 
decree for fraud,and thatat the hearing the following order had been 
entered by consent, “ ordered, adjndged and decreed that the restraining 
order heretofore made in this action be vacated and the injunction dis- 
solved and the petition dismissed: J/eld, that the question of fraud was 
not res adjudicata and that plaintifis were not precluded from reopening 
the eontroversy, Jollins v. ITenry, 559, 

$. Where land is described in a contract to convey, as “ beginning on ,J’s line 
and T. and E.and W., and to the...... of a ridge joining said W’s land, 
and runninga parallel line with a course extended to the top of said ridge, 
all the land within said boundaries,” the inference that the language sur 
rounds no definite space and gives a part only of the enclosing lines, is 
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not so clear as to warrant a withdrawal from the jury of the inquiry 
whether sufficient proof may not be adduced to distinguish and set apart 
the territory ; especially where a subsequent deed specifying the outlines 
corresponds with the contract inthe number of acres and price of the 
land, Young v. Griffith, 715. 

4. A suit which determines the obligation to pay for land under a contract of 
sale,also establishes the right of the vendee to have the land by a specific 
performance, Jb. 

5. Where the jury are charged that if they are satisfled such contract covers 
land in possession of defendant the plaintiff is entitled to recover, a rul- 
ing that the contract is too vague and uncertainin describing the land to 
show authority in an executor to convey, cannot be sustained because 
calculated to mislead the jury. Jb. 

6. Semble—W here an action is begun when the right to reeover depends upon 
the possession of the legal title and retains until final judgment this fea- 
ture of the former practice, it is doubtful if defendant can set up title by 
relation toa former decree in equity, if his deed was in fact subsequent 
to that of plaintiff! Jb. 

See Deed, 6; Evidence, 10, 21, 22; Injunction 2; Judgment, 6; Mortgage, 4; Par- 
ties, 1; Statute of Limitations, 3. 


ADMINISTRATION OF OATH—See Indictment, 7. 


ADMINISTRATOR'S DEED—See Deed, 15. 


ADVANCES—See Agricultural Lien; Agricultural Partnership, 2; Mortgage, 5. 


ADVERTISEMENT—See Executors, 6. 
ADVERSE POSSESSION—See Statute of Limitations, 3. 
AFFIDAVIT—See Amendment, 1; Attachment, 1, 2; Indictment, 2. 


AGENT AND PRINCIPAL: 

1. Where one acts as agent of anotherin the execution of an instrument 
under seal and does not mean to bind himself personally, he must exe 
cute it in the name of his principal and state the name of the principal, 
only, in the body of the instrument; Therefore if was held that a bond 
in which “I promise to pay to the order, &c., witness my hand and seal, 
signed by H. 8. L. (seal) for C., president of a company,” imposed a per- 
sonal liability upon L. Bryson v. Lucas, 680. 

2. In an action against a railroad company, whereit was in evidence that 
S., the regular agent of the defendant at a certain depot, lived three miles 
from the depot and that T. lived at the depot fortwo years prior to the 
bringing of the action and discharged the duties of agent in receiving 
and forwarding freight. selling tickets, «c., all of which was done in the 
name of S. and with the knowledge and acquiescence of defendant: IJ? 
was held, that T. was the agent of defendant and that defendant was 
bound by any act of his within the scope of the authority impliedly 
given. Katzenstein vy. R. R. Co., 688. 
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8. Plaintiff, station agent of a railroad company, sues the company in dam- 
ages for breach of an alleged contract in failing to furnish a train for an 
excursion, Upon correspondence had, the company supposed the train 
was intended for a third party and agreed to supply it on certain terms, 
but afterwards refused on discovering that plaintiff was attempting to 
procure it for his own benefit; Held, that plaintiff could not from his 
fiduciary relation towards the company enter into a binding contract 
with it for such purpose, unless it agreed thereto after being fully advised 
of all the circumstances. Pegram v. R. R. Co., 696, 


AGREEMENT-—See Practice, 3. 


AGRICULTURAL LIEN, procesding to enfore:: 

In a proceeding to enforce an agricultural lien under Bat. Rev, ch. 65, 22), 
the crop was sold by the sheriff and on trial before a jury the defendant 
admitted the execution of the lien but denied that anything was due for 
advances thereunder; there was a general verdict for the plaintiff and 
the court refused judgment because the jury failed toassess the damages ; 
Heid error; the verdict established the “ lien debt’? in excess of the pro- 


ceeds of sale, entitling the plaintiffto judgment. Gay v. Nash, 333. 


AGRICULTURAL PARTNERSHIP: 

i. An agricultural agreement between two persons, one to furnish the outfit 
and the land, and the other to hire the laborersand superintend the farm 
during the year, the former to provide money to carry on the business 
half of which to be repaid him and the profits to be divided between 
them, creates the relation of partners. Reynolds v. Pool, 37. 

2. Where the land owner in such case executed an agricultural lien to R for 
advancements to carry on the common business, a partnership debt was 
thereby created and the property in the crop vested in R to secure its 
payment. Jd. 

3. Where one furnishes land, team and its feed, and another gives the time 
and attention and meets the expenses requisite to the making of a crop 
upon such land, under an agreement that the gross products are to be 
evenly divided between the parties, the relation of copartners is thereby 
constituted between them. Curtis v. Cash, 41. 

i. Even if the contract should be treated as one of tenancy, the relation 
would terminate upon the division of the crop, (there being no unsatisfied 
lien for advances or to secure the performance of other stipulations) and 
the land-owner would be guilty of a trespass in forcibly seizing and carry- 
ing away the share of the other party stored ina barn on the premises, Jb. 

5,.An action for such a trespass would fall within the original jurisdiction of 
the superior court. 


AGRICULTURAL SUPPLIES—See Mortgage, 5. 


ALLOWANCE OF CLAIM—See County Commissiouers, 2. 


ALTERATION OF NOTE—See Notes and Bonds, I. 





AMENDMENT: 


1, The court has power to allow an amendment of a printer's affidavit so as 
to show the date upon which the publication of a summons began. 
Weaver v. Roberts, 493. 

2. It is error in the court to refuse to amend a summons upon the ground of 
a want of power. Whether the same should be amended is a diseretion- 
ary matter and not reviewable. The authorities upon amendment of 
process (here, to allow clerk to affix his signature to summons) reviewed 
by Smitun, C.J. Henderson v. Graham, 4%, 

3. Amendment of record in criminal action. State v. Swepson, 827. 


See Indictment, 2. 


AMERCEMENT—See Sheriff, 4, 5, 7. 


APPEAL: 

1. An appellant who merely prays an appeal in open court and files a bond 
with the clerk, does not take an appeal within the meaning of the statute. 
Wilson v. Seagle, 110, 

Remarks of RUFFIN, J., upon the method of perfecting appeals so as to 
take the case without the jurisdiction of the superior court. Jo. 

3. A certiorari will be granted the petitioner where the omission to perfect 
his appeal was occasioned by the failure of the prevailing party to have 
the judgment properly prepared and entered of record in the judgment 
roll Syme v. Broughton, 114, 

A certiorari will not be granted where it appears that the petitioner failed 
to apply for the same at the term of this court next succecding the rendi- 
tion of the judgment against him. Brownv. Williams, 116. 

A writ of certiorari will be ordered where it appears that the conversations 
and correspondence between the parties as toextending the time to per- 
fect an appeal reasonably had the effect of misleading the petitioner, and 
where there is no material conflict in the statements contained in their 
atidavits. Parker v. R. R. Co., 118. 

An appeal from the ruling on one of several issues will be dismissed. The 
trial must be of all the issues raised by the pleadings, so that the appeal 
may present for review the exceptions taken and questions of law arising 
upon the whole case. appeals from pro forma judgments will not be con- 
sidered, Jlines v. lines, 122. 

An appeal from the refusal of the court to strike out a part of defendant's 
answer will not lie. The question as to the sufficiency of the defence set 
up should have been raised by a demurrer to the answer, or by an objec- 
tion on the trial to an issue involving the inatters pertaining thereto, 
Turlington Vv. Williams, 125. 


No appeal lies from an order of continuance of acause, State v, Vann, 722 


The right of the state to appeal in criminal actions has been recognized in 
but four cases: 1. Where judgment has been given for defendant upon a 
special verdict. 2. Upon a demurrer, 3. Motion to quash. 4. Arrest of 
judgment. The state therefore has no right of appeal from the refusal of 
the court to mark one as prosecutor of record. State v. Moore, 724, 

An appeal does not lie from the overruling of the defendant's demurrer 
to an indictment(this being an interlocutory judgment), but in such 
sase the court should require him to plead to the indictment and proceed 
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with the trial, and upon a verdict of guilty the question as to the suffi- 
ciency of the indictment can be raised on a motion in arrest of Judgment. 
This rule applies to all criminal actions. But where such demurrer is 
sustained, the judgment is final and the state can appeal. State v. Me- 
dowell, 798. 


See Trial, 1. 
APPEAL BOND, liability of surety to—See Judgment, 4. 


APPLICATION OF PAYMENT—See Notes and Bonds, 2; Landlord and Ten- 
ant, 2, 3. 


APPLICATION OF MONEY, raised on several executions- 
APT TIME—Scee Reference, 1: Trial, 8. 


ARBITRATION AND AWARD: 

1. Delivery of a copy of an award to the parties is not necessary where the 
submission contains no such stipulation, and where the parties were 
present when it was signed and understood its provisions. Craw/ord v. 
Orr, 246. 

2. Where the agreement was to refer the matter in dispute “‘to two disinter. 
ested men together with A as surveyor, with privilege to call ina third 
party,” &c.; [eld that the reference is to two arbitrators only, with lib- 
erty to call in another, and the surveyor is designated to aid and not to 
actas one of them, Jb. 

3. Anaward which fixes with accuracy the termical points of a disputed line 
between adjacent land owners, and its course and distance, is not obnox- 
ious to the allegation of uncertainty. A simple response to the inquiry 
submitted, in analogy toa jury verdict, is sufficient. J6. 

. Submission and award constitute an executory agreement, and certainty 
toa common intentis all that is required in the award toadmit of its 


specificenforcemeut. Jb. 
ARREST OF JUDGMENT—See Indictment, f. 


ASSAULT AND BATTERY: 

Defendant intruded upon the premises of prosccutor who took hold of him 
to lead him off, when defendant put his hand in his pocket and partly 
drew out a Knife, and thereupon the prosecutor desisted and went into 
the house, the defendant cursing him; Held an assault. Sfafe v. Murstet- 
ler, 726. 


ASSIGN MENT—See Notes and Bonds, 3. 


ATTACHMENT: 

1. An affidavit to obtain an order of publication of summons in attachment 
proceedings may be made by an agent or attorney, and the same is not 
subject to exception where the requirements of section 83 of the Code are 
complied with. Weaver y. Roberts, 493. 








2. An affidavit in attachment proceedings which fails to show that defendant 
* cannot after due diligence be found in this state,’ does not warrant an 
order of publication, Faulk v. Smith, 501. 


ATTENDANCE OF WITNESSES, pay for—See Salaries and Fees, 1. 


ATTORNEY AND CLIENT—See Attachment, 1; Excusable Neglizence, 2. 


BANKS AND BANKING: 

1. The holder of a check upon a bank located in the town of his residence 
may present it for payment on the day after the same is drawn, and his 
omission to present it sooner is no defence to the drawee bank, unless he 
had information of its precarious condition, Bank v. Alexander, 3). 

2. The presentation of a draft for payment at the place of its date is a suffi" 
cient demand to charge the drawer or acceptor after notice of protest, 
where the place at which it was payable is not stated in the writing and 


no proof made that any particular place was agreed upon. Wittkowski v. 


Smith, 671. 
BANKRU PTCY—See Homestead. 
BETTERMENTS—See Deed, 16; Mortgage, 2. 
BILLS OF EXCHANGE—See Banks. 
BILL OF REVIEW —See Account and Settlement; Guardian, 2; Sale of Land, 3. 
BONA FIDES—See Executors, 18; Mortgage, 6. 
BON D—See Agent and Principal, 1; Evidence, 17. 18; Municipal Bonds. 
BONDS OF ADMINISTRATOR, SUIT ON—See Executors, 4, 5, 
BOND TO STAY EXECUTION—See Surety, 4. 
BUILDING AND LOAN ASSOCIATION—See Hoskins case, 838. 
BUNCOMBE TURNPIKE COMPANY-—See Indictment, 9. 
BURDEN OF PROOF—Scee Mortgage, 6; Slander. 
BURNING WOODS—See Woods. 
CANCELLATION OF DEEDS—See Deed, 16. 
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State v. Swepson, 
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v. Tilghman, 
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v. Wallace, 

v. Whitfield, 

v. Woodly, 
Stewart v. Garland, 
Stewart v., Mizell, 
Sugg v. Stowe, 
Summey v. Patton, 
Sutton v. Askew, 
Swepson v. Harvey, 
Sykes v. Basnight, 
Tabor v. Ward, 
Tayloe v. Bond, 
Taylor v. Dawson, 
Taylor v. Kelly, 
Taylor v. School Com , 
Taylor v. Taylor, 
Testerman v. Poe, 
Thaxton v. Williamson, 
Thomas v, Alexander, 
Thompson v. Deans, 
Thumpson v. Hedges, 
Thompson v, Red, 
Threadgill v. McLendon, 
Tooley v. Jasper, 
Triplett v. Witherspoon, 
Turner v. Beggerly, 
Turner v. Foard, 
Turner v. Lowe, 
Tyson v. Harrington, 
University v. Lassiter, 
Utley v. Young, 
Vaughan v. Stephenson, 
Vick v. Pope, 

Wade v. Odeneal, 
Wade v. Newbern, 
Walker v. Meody, 
Walker v. Wright, 
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CASE, statement of—See Practice, 4. 


Walkup v. Heuston, 
Wall v. Fairley, 

Walton v. Avery, 
Walton vy. Pearson, 
Walten v. Walton, 
Washington v. Saunders, 
Waugh v. Brittain, 
Weaver v. Jones, 
Weinstein v. Patrick, 
Welch v. Scott, 

Welfare v. Thompson, 
Wesson v. Stephens, 
Wetherell v. Gorman, - 
Whedbee v. Whedbee, 
Wheeler v. Cebb, 
Wheeler v. Taylor, 
Whitaker v. Petway, 
Whitehead v. Helen, 
Whitehead v, Latham, 
Whitehead v. Reddick, 
Whitehurst v. Gaskill, 
Whitfield v. Hill, 
Willard v. Satchwell, 
Williams v. Council, 
Williams v. Green, 
Williams v. Maitland, 
Williams v. Monroe, 
Williamson v. Canal Co., 
Williamson v. Williamson, 
Willis v. Ins, Co., 
Wilmington v. Davis, 
Wilson v. Land Co., 
Wimbish v. Miller, 
Winborn v. Gorrell, 
Winslow v. Anderson, 
Winslow v. Wood, 
Wittkowsky v. Wasson, 
Wolfe v. Davis, 

Wood v. Sparks, 
Woodhouse v. Simmons, 
Wordsworth v. Davis, 
Young v. Jeffries, 
Young v.. Young, 
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CERTIORARI—See Appeal, 3-5: Holmes v. Holmes, 833; Wilson v.. Lineberger, 
836; Smith v. Lynn, 837. 


CHATTEL MORTGAGE—See Mortgage, 5. 
CHECK, presentation of—See Banks, 


CIRCUMSTANTIAL EVIDENCE—See Homicide, 2, 7. 
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CITIES—See Municipal Bonds, 


CLAIM AGAINST THE STATE: 

The jurisdiction of the supreme court to hear a claim against the state based 
upon the non-payment of interest alleged to be dune on a bond issued 
under an act of 1869, has been taken away by an amendment of the con- 
stitution in pursuanee of chapter 268 of the aets of 187@ And such depri- 
vation of jurisdiction after suit brought is not inhibited by the tederal 
constitution as impairing the obligation of contracts. Horne v. The State, 
362. 


CLAIM AGAINST COUNTY—See Counties, 2. 


CLAIM AND DELIVERY: 


1, In claim and delivery it was in evidence that the property could not be 
delivered in specie and the plaintiff was permitted to show its value to 
aid the jury in assessing his damages; Held no error. Miller v. Hlahn, 226. 


2. In such action the defendant claimed a gray mare under a bill of sale ex- 
ecuted in February, conveying “‘ one gray horse, alsoone black horse and 
one gray mare,” and the plaintiff claimed the same mare under a bill of 
sale executed in May following, conveying “two horses, one a bay and 
the other a gray mare,’ and the said mare was thereupon delivered to 
plaintiff; Feld, that the plaintiff is entitled to recover. Ib. 

“LERKS’ BON D—See Surety, 6. 
COLLATERAL FACTS—%ee Homicide, 7. 
COLLATERAL OFFENCE-—See Evi ‘ence, 27. 
COM MISSIONS—See Executors, 2: Sheriff, 1. 


COM MISSION ER—See Sale of Land, 


COMMISSIONER'S DEED—See Deed, 15. 


COMPLAINT—See Pleading. 


COM PROMISE—See Judgment, 13. 


CONFEDERATE CURRENCY: 

1, A note executed in 1863 for the purchase money of land sold in 1850, and 
bearing interest from the day of sale, is not subject to the legislative scale 
of depreciation of confederate currency. Macay Er Parte, 63. 

2. Evidence as to the currency intended by the parties to a note executed in 
January, 1863, for land, that a proposition was made to sell the same for 
$1,000 in confederate money which was declined, the party (declining) at 
the time expressing the opinion that it was worth $600 in good money, is 
competent to confirm the statutory presumption arising upon the face of 
the note as to the kind of money in which it was solvable. Duke v. Wil- 
liams, 74. 








%. Where no particulur species Of money Is designated insuch note, and san 
dry credits are endorsed thereon (paid in national currency in 1867-1870), 
the debt and thé partial payments should alike be reduced to a specie 
basis in order to an adjustment of the claim, J6. 


} While it may be that evidence that confederate money was the only cur 
tency generally in circulation in a given locality at the time of a certain 
payment may not be sufficient in itself to establish a payment in such 
currency, yet, it is clearly admissible te correberate ether evidence tend- 
ing tothe same end. Melvin v. Stevens, 78. 


% There is ne presumptien that a receipt for a certain number of dollars 
given in this state by a clerk and master in equity, in the course of his 
official duty, during the war, was meant te acknowledge that payment of 
the sum in gold or silver. If there is any presumption at aH, it is the re- 
verse of this. Ib, 


} A bond executed in February, 1865, “ for two hundred and forty-five dollars 
in current funds,” nothing appearing to the contrary, is presumed to be 
payable in confederate money, and is subject to the legislative scale of 
depreciation. Brickell v. Bell, 82. 

. The superior court has jurisdiction of an action upon such bond, the sum 
demanded (meaning the principal) being in excess of two hundred dol- 
lars. But it was error in the court, on overruling a demurrer to the juris- 
diction, to proceed to judgment without the intervention of a jury. Jb. 


*. In 1860, the clerk and master in equity received a fund belonging to plain- 
tiff distributces, and in 1863 paid the amount to the treasurer of the ceun- 
ty (taking his receipt therefor as due the distributees) who expended it 
for the county; Held, that the payment in 1863, in the absence of proof to 
the contrary, is presumed to have been made in confederate currency, and 
the county is liable fer its scale value. Abernathy v. Phifer, 711. 


See Extcutors, 1, 9, 1) 

CONFESSED JUDGMENT—Stee Judgment, 10, 12. 
CONFESSIONS—See Evidence, 24, 25. 
CONFIRMATION BY COURT —See Sale of land, 1, 2 


CONSENT JUDGMENT=+S8ce Judgment, 9, 


CONSENT GF PARTIES=See Judgment, 9; Jurisdiction, }; Lamdlordand Tem 
ant, % 


CONSIDERATION—=See Centract, 1; Equity, 1; Evidence, 14, 


CONSPIRACY : 


On trial of an indictment for conspiracy, Where the defeidants are charged 
in the bill with conspiring with another who is not indicted, i was held, 
that they were competent witnesses for each other under the act of 1866, 
ch, 43, 23, and but for that charge (conspiring with the party not indicted) 
théy Would be incompetent. State v. Gardner, 732. 


CONSTABLE=See Office and Officer, 1, 2. 











CONSTRUCTION OF DEED—See Deed, 1-8. 
CONSTRUCTIVE NOTICE—See Trusts, 2. 
CONSTRUCTIVE POSSESSION—Sce Trespass, 1- 


CONTRACT: 


1. A parol promise to pay the debt of another out of property placed by the 
debtor in the hands of the promisor, who converts the same into money, 
is not within the statute of fmauds. It is an original and independent 
promise founded upon a new consideration. Mason v. Wilson, 5l. 


2. Two brothers executed an agreement “that property, real or personal, 
that may be acquired from either of their parents, either in the name of 
one or both of them, shall be held jointly between them, and if the con- 
veyance is made in the name of one, he is to convey an equal interest in 
eommon to the other ata convenient, suitable and reasonabie time:” 
Held, that the subject matter of the agreement was confined to property 
acquired by gift, will or inheritance. Rollins v. Henry, 568. 

3. Where the court below held that a decree, rendered in a suit based on said 
agreement concerning property purchased by one of the brothers from 
their father, was fraudulent on its faee, this court, while not fully assent- 
ing to the ruling, will not grant a new trial because the question of fraud 
was left as a fact to be found by the jury. Jb. 


4. Where the plaintiff physician made no eharge upon his books for profes- 
sional services rendered the defendant who resisted an action to recover 
their value upon the ground they were intended to be and were gratui- 
tous, and the jury found that defendant employed the plaintiff whose 
services were rendered witheut any express agreement to pay a definite 
sum ; Held, that the law implies a promise on the part of the defendant 
to pay what they were reasonably worth. Prince v. McRae, 674. 


See Agent,3; Claim and Delivery, 2; Deed,2-6; Evidence,6,7, 11; Executers, 
13; Injunetion, 5,6; Surety, 7. 


CONTRACT TO CONVEY LAND—See Aetion to recover land, 4,5; Evidence, 
5,10; Landlord and Tenant,7; Mortgage, 1; Specifie Performance, 


CONVERSION OF PERSONAL PROPERTY—See Trespass, 4- 


CORONER'S INQUEST—See Indictment, 6-8. 


CORPORATIONS: 
1. The eounty government act of 1877, ch. IMI, deprived the board of township 
trustees of its existence as a munieipal corporation, and hence it cannot 
bea party toasuit. Wallaee v. Trustees, 164, 


2. A party dealing with a municipal corporation has no such vested right 
growing out of his contract with the same as is protected by the federal 
constitution. It is a public institution and the state may destroy its cor- 
porate powers, leaving the party endamaged to seek relief by an appeal 
to the legislature. But the rule is otherwise with regard to private eor- 
porations. Ib 
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3. Notice of a motion for leave to issue execution against a corporation, 
served upon its president or managing agent (or others named in section 
82 of the code) is sufficient. The “ personal notice” mentioned in section 
256 of the code is but in eontradistinctien to that given by publication. 
And it is not a sufficient answer te such motion to show that the judg- 
ment against the corporation had been paid by a surety to an appeal 
bond, where it appeared the money was returned te the surety upon va 
cation of the jJudgmentastohim. Rueh v. Steamboat Co., 702. 


1, A corporation eannot be allowed to deny its organization and existence 
after contracting a debt in its corperate capacity, er answering a com- 
plaint demanding payment. Jb. 


4. In an action brought fer the dissolution of the Reaneke Navigation Com- 
pany under the act of 1874, ch. 198, the court after publication of summons, 
has full control of the franehise and property of the company and of all 
persons interested in its affairs, whether crediters er others, in ike man- 
ner as in a “ creditors’ bill; and the refusal to grant aa injunction re- 
straining a creditor of the eompany from selling its franchise and prop- 
erty under an execatien in his favor, is error. Attorney General vy. Roc 
oke Nav. Co., 705. 


See Judgwent, 13; Municipal Bonds. 


CORROBOBATION OF WITN EsSS—See Evidenee, 4 


OOSTS- 

1. A notice to mark oneas prosecutor under the act of 1872, ch. 19, need not be 
in writing. Where it was announced in open court upon the ealling and 
continuance of a state ease that a motion woukl be made at the next 
term to mark a witness as proseeutor (all the witnesses being present), 
amen the argument of the metion it was annomnced that all the parties 
were present; J/e/ld to be sufficient evidence that such notice was given, 
and warranted the ceurt in ordering the witness to be marked as prose- 
cutor. State wv. Norwood, 7A. 

2. The aet was intended to enlarge the power of the courte over the question 
of costs in criminal aetions, in previdingtbat the court shall be of opinion 
there was no reasonable greund fer the prosecution, or it was not required 
by the public interest. Jb. 


%. Remarks ef Mr. Justice ASHE apon the act of 1875, ch. 247, and the substi- 
tution of the word “opinion” for“ certify,” and “‘or” for “and,” by the 
actof 187% Jb 


See Removal ef Cause, 2 


OT NTEBCLAIM—See Deed, 16, Netesand Bends, 3; Trusts, 4 


COUNTIES AND COUNTY COMMISSIONERS: 

L Under the act ef 1873, ch 198, an election was held in tewnship No 6 of 
Mecklenburg county, which resuited in faver of a“ fence law,’ and the 
eounty commissioners thereupon ordered that the tewnship trustees 
make an estimate of the expenses of erecting a fence enclosing the town- 
ship as provided by the act, aud directed them to levy and collect a tax 
sufficient to defray the same, the ameunt assessed being submitted to 
and approved by the commissioners. Upon an application for an injunc- 
tion to prevent the collectian of the tax, # was held; (1) That upon the 
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commissioners ascertaining and declaring that at the election which. was 
properly held a majority of the votes favored the provisions of the act, 
the same is conclusive and gives effect to the enactment. (2) Irregular- 
ities in the details of the undertaking will nat be allawed the effect to 
annul the tax-levy and defeat the entire work. (3) The sanction of the 
commissioners te the tax-levy of the trustees, made it their act. (4) It 
was not error in the court. below to dismiss the action. Sinyson v. Com- 
missioners, 138. 

2. Allowance of a claim bx the board of county commissioners is not eonclu- 
sive but only prima facie evidence of its correctness, and the order making 
the same may be modified and annulled. Abernathy v. Phifer, 71. 


See Confederate Currency, 8. 
> 


€OVENANT TO RECON VEY—See Deed, 14. 
COVENANT OF SEIZIN—See Deed, 7. 


CREDITOR: 

A creditor of an insolvent bank whose assets are in cusfodia legis under de- 
cree of court, will be let in to prove his debt after the day fixed for proofs, 
if he is not guilty of laches; but if he fail to make application to do so 
antil after the fund is distributed, having full knowledge of the proceed- 
ing, he will be barred of his right. Glenn v. Bank, 81. 


See Executor, 17,18; Jurisdiction, 2; Trusts, 4. 
CREDITORS’ BILL—See Corperations, 5. 
CREDITS, proof ef—See Evidence, 18. 

CRIMINAL INTENT —See Trial, 17. 


CRIMINAL PROCEDURE —See Appeal, 10; Trial, 15-19. 


DAMAGES: 

1. In ap action for damages resulting from ponding water mpon plaintiff's 
land, caused by the erection of defendant's mill-dam, an issue invofving 
the amount of annual damage done thereby, is the proper one to be sub- 
mitted tothe jury. Hester v. Broach, 1. 

2. The present law regulating the proceedings against owners of mill-@dams 
for injury resulting from their erection, is contained in chapter 197 of the 
acts of 1877, and sections 17 and B of ehapter 72 of Battle’s Revisal. Jb. 

3. In an action to recover damages for ponding water on plaintiff’s land by 
increasing the height of a dam, it is competent to shew that by direction 
ef defendant the dam was built so as. not to pond the water above the old 
water marks, And to sustain the action it was also held that plaintift 
must show affirmatively that the alleged inereased volume of water was 
occasioned by the-increased size of the dam. Godfrey v.. Maberry, 245. 


See Mortgage, 5; Negligence; Trial, 8. 


DEBTOR AND. CREDITOR—See Notes and Bonds, 2 


















DECLARATIONS—See Evidence, 9, 11, 13, 21, 22; Landlord and Terant, 2; Mort- 
gage,i; Witness, 3. 






PECREE—See Guardian, 2; Practice, 2: Sale of Land. 







DEED: 

l. Where one is jet into possession of land under a eontract of purchase and 
fails to pay the tax upon it and the sheriff sells to secure the same, his 
«deed to the purchaser passes Only such estate as the vendee(or mortgagor) 
has. To affect the interest of the owner of the legal estate in such case, 
notice of the tax sale must be served upon him. Macay Er Parte, 63. 










2. A deed for land executed and delivered but not registered, does not pass 
the legal but only the equitable estate; and before registration the parties 
may rescind the eontract by returning the considerationand re-delivering 






the deed. Davis v. Inscoe, 396. 





3. Where the agreement to rescind in stich case is by parol,a third party is 
not permitted to set up the statute of frauds to invalidate the same for 
his benefit; this ean be done only by the party to the contract whe is to be 
charged thereby. J». 

4. The equitable estate in land whieh an unregistered deed conveys is subject 
to sale under execution, and the purchaser at such sale is entitled to a de- 
cree for the conveyance of the legal estate. Jb. 

5. Where such deed is surrendered and the contract rescinded in pursuance 
of an agreement made before judgment recovered against the grantee, the 
purchaser at a sale under execution on said judgment acquires no title to 
the land, the effect of the agreement being to extinguish the equity of the 














grantee. Jb. 
6. But where the judgment was obtained prior to such agreement and a sale 
is had thereunder, he ucquires the equitable title, which when set up is suf 
ficient to defeat an action to recover the land. Jb. 
7 An exception in a deed conveying land, of “ eighty acres, more or less, here- 
tofore eonveyed to L, joining said L's land,” is merely deseriptive, and 
not of the essence of the contract, so as to involve the breach of a cove- 
nant of seizin by the grantor, where the portion heretofore conveyed is 
found upon a survey te be one hundred and seventy acres. McArthur v. 
Morris, 405. 
* Wherea deaf and aged father makes a deed to his son, in whom he reposes 
confidence, conveying a tract of land in fee, but omitting either by the 
mistake or contrivance of the son, under whose direction the deed was 
drawn, to reserve a life estate to the grantor, an equity arises in favor of 
the father to have such instrument reformed in accordance with the or- 
iginal intention of the parties. Day v. Day, 408, 













©. A third person to whom the son conveys such land in trust to pay his 
debts is a purehaser for value, but takes the land subject to the equity 
which had attached to it in the hands of his grantor. Jb. 





10. The relief asked by the fatherin this ease, being entirely of an equitable 
nature, is not barred by the statute of limitations (C. C. P., 233, 9) until 
after the lapse of three years from the discovery by the plaintiff of the 
fraud upen his rights. Jb. 

11. The habendum in a deed shall never introduce one who isa stranger tothe 

premises to take as grantee, but he may take by way of remainder; There- 










fore, a deed which in the premises gives a life estate to the mother 
grantee alone, and in the habendum to her and her children, operates to 
eonvey an estate to the mother, and an estate for life in joint-tenancy in 
remainder to her children. Blair v. Osborne, 417. 

I2. The act of 1784, which converted joint-tenaneies inte estates in common, 
has reference only to estates of inheritance. J5. 


I3. A deed to five grandchildren, without the use of any restrictive, exclusive 
or explanatory words, comveys an estate for life in joint-tenancy. The 
act of I781 applies only to estates of inheritance. Powell v. Morisey, 421. 


. In 1866, a testator made his will devising land, and died in 1870, but in 

1862, the land was sold under execution against him,and the purchaser 
eovenanted to reeonvey to testator on payment of sum bid; after testa- 
tor’s death, the purchaser took possession and occupied the premises 
anti) his death in 1875; in a suit by the devisees for the rents and profits 
and a redemption of the land under the covenant,a judgment was ren- 
dered in their favor and also decreeing a sale of the land to pay amount 
due the intestate purchaser; and the purchaser at this last sale conveyed 
to the defendant devisees, no collusion being shown to exist,and the 
funds of the devisees being used in the purchase; Held, that the devisees 
took the equitable estate vested in the testater under the covenant, and 
the conveyance to them by said purehaser passed the entire estate. Rad- 
Sora v. Elinore, 424. 
Where a deed is executed by ar administrator in pursuance of a decree 
to sell land to pay debts, the fact that the grantor signs the deed “as 
administrator” and not “as commissioner” does not operate to impair 
its effect in conveying tithe. to the land therein described. McLean v. 
Patterson, 427. 

. Upon cancellation of a deed alleged to have been exeeuted under duress, 

the plaintiff is entitled toa restoration of the land with compensation 
for its use and such damage as it may have sustained, recoverable out of 
rents not barred by the statute of himitations. But the defendant is 
entitled to the counterclaim for the increased value for improvements 
put upon the land by him, and for the purchase money. Reed v. Exum, 
430. 
A grantee under a deed absolute on its faee, but intended as a security for 
a debt (or one purchasing from him with notice of such defect) acquires 
no title as against creditors or subsequent purchasers, even though there 
be no intent to defraud creditors. Gulley v. Macy, 434. 


See Action to reeover land, 3; Evidence, 2; Sale of Land. 


DEFENCE OF SURETYSHIP—See Sarety, 3. 


DEMAND—See Banks; Executors, 4; Landlord and Tenant,8; Munieipal 
Bonds, 2. 


DEMURRER—See Appeal, 10; Executors,7; Pleading. 
DEPOSITIONS—See W itness, 2. 
DEVISEE—See Wills, 5. 


DIFFERENT COUNTS—See Indictment, I. 








DISCHARGE OF PRISONER—See Trial, 18, 19. 

DISCRETIONARY POWER—See Amendment, 2; Homicide, 5; Trial, 1°. 
DISSEIZIN—See Trespass, 1. 

DISSOLUTION OF CORPORATION—See Corporations, 5. 


DIVISION OF ACTION—See Pleading, 7. 


DIVORCE AND ALIMONY: 
1, In a divorce suit, where the party complained against is a non-resident 
and that fact appears by affidavit, service of process may be made by 
publication under Battle’s Revisal, ch. 17, 2 83, (5.) King v. King, 82. 


2. In an action for divorce, the wife in her answer denied the allegations of 
the complaint and charged the husband with abandoning and failing to 
provide for herself and children, and p:ayed for a divorce from bed and 
board and moved for an allowance; on the hearing of which motion the 
plaintiff denied he had any property, but admitted he was an able bodied 
man; and thereupon the court ordered an allowance without inquiry 
into the value of his property ; Held, noerror. Muse v. Muse, 35. 


3. In a divorce suit where the wife alleges ill-treatment by her husband, but 
fails to state the circumstances connected with the assaults charged and 
the causes which brought them on, itis error to render judgment in her 
favor upon the finding of a single issue that she was ill-treated, thereby 
rendering her condition intolerable and life burdensome (which is but a 
conclusion of law). In such case the court cannot determine the suffi- 
ciency of the grounds upon which her application is based. White v. 
White, 340. 


DOWER: 

Where a marriage took place in 1866 (prior to the act of 1866-'67, restoring to 
married women their common right of dower,)and the husband ac- 
quired land in November, 1867, subsequently to the date of said act, (and 
prior to the act of 1869) and conveyed the same by deed to which the wife 
was nota party; Held, that notwithstanding the deed, the wife of the 
grantor is entitled to such dower in the land as was secured to married 
women by the act of 1867, the right to the same having vested by the op- 
eration of that act, and not affected by the subsequent repealing act of 
1869. O'Kelly v. Williams, 281. 

2. The rule that laws existing at the time and place of makinga contract, 
enter into and form a part of it, as if they were expressly referred to or 
incorporated in its terms, is equally applicable to the acquisition of real 
property whether it comes by descent or purchase. Jb. 


DRAFT—See Banks. 


DRAINAGE: 
1, In a procceding to secure a right of drainage over the land of defendant, 
the com plaint alleged title in plaintiff to the land to be drained and that 
the water thereon flowed through a natura! drain over defendant's ijand 
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until the defendant closed the same; the answer alleged that the defend- 
ant knew nothing of the plaintiff's title and denied the other allegations 
of the complaint; Held, that the answer raised no issue as to the title of 
either plaintiff or defendant. Durden v. Simmons, 555. 

2. The clerk of the superior court has jurisdiction of a proceeding to obtain a 
right of drainage over the land of an adjoining land-owner, and to assess 
daniages, ae. Ib. 

8. In such proceeding the law requires the appointment of seven disinterested 


freeholders as commissioners. Jb, 


DURESS, execution of deed under—See Deed, 16. 


>. 


EJECTMENT—See Action to recover land; Injunction, 2; Statute of Limita- 


tions, 3. 
ELECTION ON FENCE LAW—See Counties, 1. 


ENLARGEMENT OF ESTATE—See Wills, 4. 
EQUITABLE POWER—See Justice of the Peace, 2, 


EQUITABLE RELEASE--Sce Surety, 2. 
EQUITABLE TITLE—See Deed, 2-6, 9, 10, 14. 


EQUITY: 

No consideration is necessary in the} transfer of an equity, but only neces- 
sary to raise an equity; and when once raised, it can be transferred like 
all other rights, upon legal evidence of the will of the owner to make the 
transter. Chasteen v. Martin, 391. 

See Deed, 9, 109; Executors, 5; Injunction, 5, 6; Jurisdiction, 2; Mortgage, 1; 
Notes and Bonds, 3; Surety, 5; Trusts. 


EQUITY OF REDEMPTION—Scee Executors, 14; Mortgage, 6. 
ERRONEOUS—See Judgment. 


EVIDENCE: 

1, It is error to admit evidence, competent for one purpose only, to be consid- 
ered and acted on generally by the jury, without instructions restricting it 
to the special purpose for which it is admissible. Burton v. R. R. Co., 192. 

2. Where the maker of an instrument is out of the state and the subscribing 
witness thereto is dead, proof by one who saw them sign the same is com- 
petent to establish the fact of its execution. Miller v. Hahn, 226, 

3. Where a witness testifies to the want of mental capacity in a grantor to 
make a deed, and that his opinion was formed from conversations and 
communications between the witness and grantor; it was held competent 
to prove the facts upon which such opinion was founded. Section 343 of 
the Code does not apply to the facts of this case. McLeary v. Norment, 235. 


. Where a witness has expressed an admissible opinion, he may state in cor- 








ed 








roboration that he previously gave the same opinion to another, and es- 
pecially where itis elicited on cross-examination. Godfrey v. Maberry, 25. 


Where proof is made of the loss of a contract to convey land, a copy thereof 
if shown to be correct is admissible as secondary evidence to prove the 
contents of the original, though no search was made to ascertain whether 
the original was registered. Such a contract is valid without registration. 
Mauney v. Crowell, 314, 

3. Though the general rule in an action upon a note forbids the introduction 

of evidenee of another and distinct transaction, yet where the two con- 

tracts are entered into about the same time to effect acommon object, the’ 
terms und conditions of the one may bead mitted as evidence to be consid- 

ered by the jury in passing upon those of the other. Gilmer v. Flanks, 317. 


Proof of fraud must come from the party alleging it, and to avoid a con- 
tract the fraudulent representation must be of material matter resulting 
in damage. And if the fraud be such that had it not been practiced the 
contract would not have been made, then it is material; but if it be 
shown that the contract would have been made withaut frand practiced, 
then it is not material. Jb. 

Inasvit on a bond it is competent to show by a memorandum on the 
docket of the court that the dGfendant admitted its execution, even 
though there be a subscribing witness. Jones v. Henry, 320. 


i.) 


And where there is no proof to sustainan allegation in defendant’s answer 
that a certain lunatic owned the hond, evidence of the declarations of 
such lunatic in regard thereto was properly excluded. Jb. 


ad 


10. If complaint states a parol contract in regard to land and the answer sets 
up another and a different cantract, it is not competent to the plaintiff to 
offer oral proof in support of his claim, if objected to by defendant; and 
this, though the statute of frauds be not pleaded. (When such eontract 
will be enforced, stated by Rurrrn, J.) Gulley v. Macy, 434. 

1l. Declarations by the owner of a commodity accompanying his delivery of 
the same to another party are competent toshow the purpose of sueh de- 
livery. Evans v. Howell, 400. 

12. Under the law of this state, the courts have power to require the produc- 
tion of documents and private writings containing evidence pertinent to 
the questian at issue. McLeod v. Bullard, 515. 

13. Where the plaintiff alleged that while drunk he was induced by the 
fraudulent representations of the defendant to make him a deed for land, 
the defendant saying it was only an arbitration bond; Held, in an action 
tocancel the deed; (1) It being proved that plaintiff was in the habit of 
getting drunk, and in connection with the other facts proved in this case, 
itis competent toshow that thedefendant kept a bar-room., (2) In corrob- 
oration of plaintiff's testimony, it ig admissible to show that soon after 
the deed was signed, the plaintiff stated to witness that he understood it 
to be an arbitration bond. (3) And to show by an expert whether there 
was any difference between two signatures of the plaintiff—the one to 
said deed, and the other to an affidavit filed in the cause. Jb. 

HM. Where fraud is alleged in the execution of a deed, the consideration set 
forth therein may be contradicted by parol. Want of consideration and 
inadequacy of price are some evidence of fraud. Jb. 

15. The refusal to allow a letter written by one member of a firm to be intro- 
duced in evidence to contradict the testimony of a witness (the other 

member of the firm), is not error where it appeared that its contents rela- 














ted to other than partnership matters and that witness had not author- 
ized it and knew nothing of it. Jb. 


. Upon trial of an issue of fraud, evidence that defendant purchaser at ex- 
ecution sale stated he was buying the land for the benefit of plaintiff 
(debtor) thereby suppressing competition among bidders, is admissible. Jb. 


In an action on a bond, in order to repel the presumption of payment 
arising from the lapse of time, such a state of insolvency an the part of 
the obligor must be shown during the entire ten years next after the ma- 
turity of the debt as to prove that he did net pay the debtor because he 
could not. Grant v. Burgiyn, 569. 

Where certain credits endorsed on a bond are relied on to take the case 
out of the statute, it is necessary for the plaintiff to establish that they 
were put there at the dates specified, and an admission that they are in 
the handwriting of the obligee, is not sufficient for the purpose. Jb. 

. Where a transcript of proceedings instituted to set up a will was admit- 
ted in evidence on behalf of plaintiff, the purpose for which the evidence 
was offered being unexplained and its materiality and pertinency to the 
issues not being seen; Held not to be error. even if irregularities appear- 
ed in the proceedings or if the court had no jurisdietion, as the defend- 
ant’s case was not prejudiced by the evidence. Rollins v. Henry, 569. 

. The admission in evidence of notes upon which a judgment had been 
rendered, and parol proof to identify the notes as those upon which the 
judgment was rendered, is not crror. Jb. 

In an action to recover land where plaintiff sought to invalidate a decree 
of a court of equity for fraud, it is competent to prove the declarations ot 
one of the parties to the equity suit, not a party to the present action. Jb. 


22. In such action it is competent to prove by the plaintiff a conversation 


between plaintiff and defendant (a party to the equity suit) which took 
place pending the equity suit. Jb. 


23. Where inan action against sureties, the execution of a bond of a bank 


cashier and the reliance of the bank upon such seeurity were in issue, the 
reception, after objection for inadmissibility, of immaterial or irrelevant 
evidence which is not caleulated to mislead the jury does not afford suf- 
ficient ground to set aside the verdict. Bank v. McKethan,, 582. 

. Facts accompanying a prisoner’s confession found by the court below are 
conclusive; but whether they are sufficient to warrant the admission of 
the evidence is a matter of law and reviewable. State v. Sanders, 728. 


In larceny, it was found by the court that the defendant was arrested, 
tied and carried by an officer to the house of the employer of defendant 
in another county, when a vest (one of the articles charged in the indict- 
ment) was exhibited by the said employer to defendant, and in reply to 
the question, “ where did yot get that vest,” the defendant said “ from 
you, sir,’”’ the court admitted the declaration as voluntary, no improper 
influences being shown to exist; Held,noerror. Jb. 

. On trial of an indictment for mismarking a hog, parol evidence is ad- 
missible to prove the “mark” of the prosecutor. (Section one. chapter 
16 of Battle's Revisal has no application to this case). And any circum- 
stance tending to show the guilt of the defendant is also admissible. 
State v. King, 737. 

Evidence of a “collateral offence” of the same character and connected 
witb that charged in an indictment and tending to prove the guilty know'l- 








edge of the defendant, when that isan essential clement of the crime, is 
admissible; Therefore on the trial of an indictment for the larceny of a 
hog, where the prosecutor testified that he identified the property as his, 
in an enclosure of the defendant and demanded its delivery to him, i was 
held competent for the state to prove by the testimony of another witness 
that at the same time and place and in presence of prosecutor and de~- 
fendant, such witness said, that the other hog therein was his and he then 
and there claimed and demanded it of defendant. (Remarks of ASHE, J., 
upon the quo animo, intent, design, guilty knowledge and scienfer), Slate 
v. Murphy, 742. 

See Action to recover land, 1; Confederate Currency, 2, 4,5: Costs; Counties, 
2; False Pretence, 1; Guardian, 2; Homicide; Judgment, 3, 5, 12; Landlord 
and Tenant, 2; Mortgage, 4, 6; Surety, 6; Trespass, 4. 


EXAMINATION OF WITNESS—See Hc micide, 5; Trial, l4, 
EXCEPTION IN DEED—See Deed, 7- 

EXCEPTION TO CHARGE—See Trial, 8. 

EXCEPTION TO REPORT—See Referenee, 2. 

EX CONTRACTU—See Penalty, 3. 


EXCUSABLE NEGIIGENCE UNDER SECTION 133: 

1. On motion to set aside a judgment wpon the ground of excasable neglect, 
if it appear that a summons was personally served on the defendant, he 
is affected with notice of the judgment and must make his motion with- 
in a year after its rendition ; but if not, he may make it at any time with- 
in one year after actua! notice of the judgment. McLean v. McLean, 366, 

2. Where in such case the summons was regularly served upon defendant 
and the counsel employed by him failed to enter his pleas, and the de- 
fendant made no inquiry as to the disposition of the case until nearly 
five years after rendition of judgment; Held, that his laches were inex- 
eusable. Ib. 


EXECUTION: 

1. A sale of land under execution issued more then ter years after the 
docketing of the judgment is invalid. The principle announced in 
Pasour v. Rhyne, 82 N. C., 149, affirmed (C.C. P.,?254.) Lyon v. Russ, 588, 

2. A purehaser at such sale (the execution containing the date of docketing 
the judgment) is affected with notice of the expiration of the judgment 
lien, and stands in no better condition than the plaintiff in the action 
when he is the purchaser, JU, 

%. It is not error to refuse 40 set aside an execution upon the allegation that 
exempted land has been levied on and sold thereunder. Hasty v. Simp- 
son, 590. 

See Deed, 4, 5; Sheriff, 3, 6, 7. 


EXECUTORS AND ADMINISTRATORS: 
1, An administrator is not liable for claims thade worthless by the results of 
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the war, where he shows that the exigencies of the estate did not requiré 
their collection during the War and that he has made diligent efforts to 
collect the same since its close. The scaling process in the settlement of 
this estate is confined to the several balances due to and from the admin- 
istrator. Green vi Barbeo, 6% 

2. Commissions allowed personal tepresentatives will hot be feduced by this 
court unless the amotnt is excessive. Jb, 

3. This court will not disturb the conclusion reached alike by the probate 
and superior court as to the preponderance of proof relating to a matter 
about which there is conflicting evidence, Ji 

In an action on the bond of an administrator, séveral bréaches may be 
joined even though they rélate to several persons, provided they are all 
covered by the bond. In such case the superior court has jurisdiction to 
establish the amount of the debt claimed, and no demand is necessary 
before suit brought. Jfoover V. Berryhill, 132. 


. The similarity between rules of equity courts and those established by 
the code in determining the proper parties to actions and special proceed 
ings for acctunhts, discussed by RurFiyx, J. Jd, 

;; An executor or administrator who pleads the statute of limitations under 
section 32 (2) of the code, mist show that the sevén years have expired 
next ufter his qualification before suit brought, and that be has adver- 
tised according to law, Without proof of the advertisement the plea of 
the stutute Will not avail him. (Cor v. Coz, 138, 

. A demurrer to a complaint, in an action brought by an executor, upon the 
ground that it does not show the probate of the will and qualification of 
the executor before suit broughi, is frivolous and will not be stistained. The 
allegation that probate and qualification were had in the probate court 
(which has jurisdiction of the same) before filing the complaini, is sufficient 
Hurst v. Addington, 143, 

. Inan account and settlement of a decedent's estate, the personal repre- 
sentative is chargeable with interest on all moneys from the date of his 
receiving thé same. Evans vy. Smith, 146. 

. Where an executor in 1862 was required by a legatee to collect and pay 
over the legacy, und confederate money was collected and set apart for 
that purpose, and an account of the administration taken and reported 
in 1864 when the legatce refused to accept the funds tendered; Held, that 
the loss should not fall upon the executor, but a credit for the amoun'! 
be allowed him, Jb. 

. Where an inventory of a testator’s éstate specified a certain note as a part 
thereof, the duty of showing that it was used in an alleged transacticn to 
pay a debt of the estate thereby removing his liability to a¢count for the 
same, rests upon the executor; without such explanatioh, he will be 
charged with it as assets of the testator. Jb. 


. In such account it is not error for a referee to separate and classify debits 
and credits ih different kinds of currency according to their respective 
dates, when he is not informed as to the date of actual payments; and 
where there is no evidence as to bank notes the presumption is they were 
used in administering the estate before any depreciation, Jb. 

. The motion to dismiss this proceeding for the reasons assigned was prop 
erly overruled, Jd. 

A sole executor, or a Surviving executor, Who has renounced, may retract 
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his renunciation, at any time and administer, before administration 

granted. Any intermeddling with the estate before qualifying is evi- 

dence of such retraction, and his subsequent qualification and the grant 
of letters testamentary validate, by relation, contracts made by him in 

behalf of the estate. Davis v, Inscoe, 396, 

14. Where one brings his action against the widow and heirs at law of a per- 
son deceased to redeem land conveyed to the decedent upon payment of 
adebt which said conveyance was made to secure, and obtains a decree 
accordingly, the acceptance by the administrator of the deceased of the 
plaintiff's unpaid note is no satisfaction of such debt, and the land con- 
tinues charged therewith until actual payment, notwithstanding an 
entry of satisfaction by the administrator, unobjected to by the clerk of 
the court, on the docket of the court where the cause is pending. Davis 
v. Rogers, 412. 

. Upon motion to vacate an order licensing the sale of land for assets, it 
appeared that the petition filed was not verified by administrator's oath 
and the guardian for infant defendant had not answered; the sale was 
confirmed on the day it was reported without notice to defendant; the 
price was not paid in money; the administrator bought at his own sale 
through an agent, and there were inaccuracies in his account; Held (1) 
that while the statute requiring verification is directory, yet there is ho 
error in setting aside the order that the case may be reopened and de- 

fendant allowed to answer, and (2) that the motion may be treated in this 

case as an action to impeach the judgment. Stradley v. King, 63. 
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Where an action was commenced in 1867 againstan executor within three 
years after his qualification to recover a debt of his testator and the same 
is still pending, and the plaintiff brings another action in 1877 to secure 
the assets of the deceased debtor, alleging their fraudulent disposition by 
the executor and others; Held, that the latter action is in ald of and not 
a substitute for the former, and that the plea of the statute of limita- 
tions will not avail the defendants. J/ughes v. Whitaker, 64, 








17. Any defence open to a personal representative (here the statute of limi- 
tations) may be set up by one creditor of the decedent's estate against 
the claims of another. And where such claim is barred by lapse of time, 
the promise of the personal representative to pay it will not repel the 
statute, though when in writing founded on sufficient consideration and 
the possession of assets, it will bind the promisor personally. Oates vy. 

Lilly, 643. 


*. An administrator who settles an estate under decree of court, is protected 
against the claims of creditor and relieved from personal Ilability if no 
mala fides be shown in his conduct of the proceedings. Mendenhall v. 
Benbow, 646. 

See Account and Settlement; Deed, 15; Judgment, 5; Jurisdiction, 2; Tres- 

















pass, 1, 







EX PERT—See Evidence, 13 (3); Homicide, 2, 






FALSE PRETENCE: 


1, The defendant was char; e1 with obtaining goods by falsely representing 
that he owned a certain cow which he mortgaged to the pro:esutor to 
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obtain credit, and afterwards refused to surrender the same, alleging it 
to be the property of his wife. It wasin evidence that she sold the cow 
to a witness (but retained possession) who told her she might keep it by 
repaying the price; and said witness in a subsequent transaction with 
the defendant husband received payment for the cow out of his own 
funds, and surrendered an unregistered bill of sale which was destroyed 
by defendant! who thereafter exercised control over the property. There- 
upon the court charged the jury that the mortgage conveyed the legal 
title in the property to the prosecutor who had the right to call for pos- 
session before the same was due, and that the transaction between the 
witness and defendant had the effect of putting the title back with the 
wife, and the defendant acquired no title thereby and the jury rendered a 
verdict of guilty; Held, that the charge was not warranted by the evi- 
dence, and the defendant is entitled to a new trial. State v. Alphin, 745. 

2. Defendant was indicted under Bat, Rev., ch, 32, 2 66, and the facts found by 
a special verdict were that he sold to prosecutor a pair of shoes at $1.40, 
received therefor $1,50, and paid him the ten cents change in counterfeit 
coin; Held, not guilty of obtaining money by false token. State v,. 
Allred, 749. 

. To sustain an indictment under the statute for obtaining goods by false 
pretence, there must be a false representation of a subsisting fact, &c. 
State v. Phifer, 65 N.C ,321. The statement of an opinion even if false 
will not sustain such an indictment, To say that the eyes of a horse 
are sound is merely the expression of an opinion, but to say “that there 
never has been anything the matter with the eyes of the horse,” is the 
statement of a fact, which if false is within the statute and indictable, 
State v. Hefner, 751. 


l’ EES—See Removal of Cause, 2; Salaries; Sheriff, 2. 


¥ EME SOLE —See Marriage Settlement, 

FENCE LAW—See Counties, 1, 

FIDUCIARY—See Agent, 3. 

FIELD—See Woods, 

FINAL DECREE, testing validity of=See Practice 2} Sale of Lanid, 3, 


FORNICATION AND ADULTERY! 

In fornication and adultery, where the indictment charged that the defend- 
ants “did unlawfully and adulterously bed and cohabit together,” with= 
out averring that they were male and female and not married; Held to 
be sufficient, State v. Lashley, 754 


FRAU D—See Account and Settlement; Action to Recover Land, 2: Contract, 
1,3; Deed, 3, 17; Evidence, 7, 13-16, 21, 22; Executors, 16; Guardian, 1, 3; 
Injunction, 1, 3; Judgment, 9; Mortgage,6; Notes and Bonds, 1; Plead- 
ing, 1, 4 








FRIVOLOUS PLEADING—See Executors, 7. 
GIFT—See Contract, 2. 
GOOD CAUSE—See Judgment, &. 


GRAND JURY, swearing witness to go before--See Witness, 5 


GUARDIAN AND WARD: 

1, Where an infant sues or defends by guardian, the guardian must have war 
rant, but a prochein ami need have none; and if in partition proceedings 
the interest of the latter is adverse to that of the infant, the decree therein 
will not on that account be disturbed unless fraud or collusion be estab- 


lished, Jvey v. McKinnon, 651. 

Where the decree in such case is impeached for error in law, by a proceed- 
ing in nature of a bill of review, itis not competent to introduce other 
evidence to correct the statement of facts upon which the decree was 
made, Jb, 

Where the settlement of a guardian account has been sanctioned by the 
court and assented to by the wards, an action by a complaining party to 
re-open the same, if there be no allegation of fraud, must be brought 
within three years after his majority. Timberlake v. Green, 638. 


See Account and Settlement; Sale of Land, 5. 
GUILTY KNOWLEDGE—See Evidence, 27. 
HANDWRITING, proof of—See Evidence, 2, 13 (3), 18, 
HEIRS, action against—See Executors, 14. 


HOMESTEAD: 

The homestead of a defendant bankrupt is protected {rom sale under execu- 
tion by operation of the amendment to the bankrupt act of 1873, without 
regard to the date of the judgment lien. U.S. Rev. Stat., 25015. Lamb v. 
Chamness, 379. 


See Executions, 3; Sheriff, 7. 


HOMICIDE: 

1, If a prisoner after conviction of a capital felony suggests insanity, the 
judgment must be suspended until the fact can.be tried by a jury; ifafter 
judgment, execution must be likewise stayed, State vy. Vann, 722. 

2. On atrial for murder, where the prosecution relies upon circumstantial 
evidence, it is competent to prove that certain tracks were measured and 
on comparison corresponded with the bvuot of the prisoner in size and 
shape; and this, where the measurementand comparison are made with- 
out the presence of the prisoner or previous notice to him. It is not nec- 
essary that a witness should be an expert to entitle him to testify as to 
the identification of tracks. (State vy. Reitz, 83 N. C., 684.) State vy. Morris, 
756, 


55 








3. In such case, to show the motive of the prisoner, the state was allowed to 
introduces a record of an indictment pending against the prisoner and 
others charging them with larceny, and to prove that the deceased was 
implicated in the same, but having turned state’s witness was omitted 
from the indictment; J/e/d noerror., Jb. 

4. Discussion by RuFFIn, J., of the admissibility of records as evidence of 
their existence, and of parol testimony to show the applicability ofa par- 
ticular part thereof to prove a particular fact; and of the principle goy- 
erning the rule res inter alios acta, Ib. 

5. The conduct of a trial is left to the discretion of the judge presiding; so, 
where on a trial for murder the prisoner objected to further examination 

of witnesses on account of a supposed informality in the oath taken by 
them, andthe solicitor was permitted to recall and re-examine the state's 
witnesses after the administration of the oath prescribed by statute, and 
where the said witnesses were not separated when recalled for their sec- 
ond examination, the-prisoner not renewing his request therefor ; Feld, 
that these and like exceptions are addressed to the discretion of the court, 


* . 
the exercise of which will not be reviewed. Jb. 


On such trial, the prisoner alleged misconduct of the jury in allowing their 
officer to be present at their deliberations, and in respect to which the 
court found the facts to be: (1) The officer, mistaking his duty, commu 
nicated to counsel his belief as to how the jury were divided. (2) He 
slept in the room with the jury, but was not present at any time when 
they were discussing thé case. (3) No improper communications were 
made toor by the jury; and the court refused a motion for a new trial: 
Held in such case that the circumstances being such as to put asuspicion 
on the verdict by showing, not that there was. but might have been un- 
due influence on the jury, the granting of a new trial was matter of dis- 
cretion; but if the fact had been that undue influence was brought to bear 
on them, this court would direct a new trial to be had. Jb. 

7. On trial for murder where the prosecution relies upon circumstantial evi- 
dence to convict the prisoner, the inquiry as to collateral facts, which 
must be established by direct evidence, is restricted to those having a 
reasonable connection with the main fact at issue—not such a connection 
as will show that the collateral and main fact often go together, but such 
as will show that they most usually doso, This rule applied to the facts 
of this case entitles the prisoner to a new trial for error committed by the 
court in not withdrawing from the jury the testimony relating to the mo- 
tive of the prisoner in killing the deceased. State v. Brantley, 766. 


See Trial, 18, 19. 
HORSE TRADING—See False Pretence, 3. 


HUSBAND AND WIFE—See Dower; Marriage Settlement: Mortgage, 1: Plead- 
ing, 6. 


IMPEACHING JUDGMENT—See Judgment, 5. 
IMPLIED PROMISE—See Contract, 4. 


IMPROVEMENTS—See Deed, 16; Mortgage, 2. 








IN FORMA PAUPERIS--See Practice, 6, 
INADEQUATE PRICE—See Evidence, 14, 
INDEMNITY BOND—See Justice of the Peace, 1, 


INDICTMENT: 

1, Several counts for different offences may be joined in the same indict- 
ment, where the judgment on conviction of either is the same; and in 
such case it is usual to require the solicitor to clect upon which count he 
will try before the accused commences the examination of his witnesses, 
A refusal to quash for such alleged misjoinder is no ground for arrest of 
judgment. State vy. Xing, 737. 

The affidavit of a complainantin a criminal action before a magistrate, 
does not constitute an essential part of the warrant issued thereon, but if 
the warrrant charges a criminal offence, it will be sustained, Suggestion 
of the court upor the power of amendment of such warrant. State v. 
Bryson, 780, 

3. An indictment charging the use of profane and vulgar language, on a cer- 
tain day and on divers other days in a public street and in the presence 
and hearing of divers persons then and there assembled, and then and 
there repeating the same to the evil example and common nuisance, &c., 
is sufficient. (Review of cases upon this subject by Rurrin, J.) State v. 
Brewington, 783. 

An indictment for perjury which does not aver that the false oath was 
taken wilfully and corruptly is defective. These terms must be applied to 
the act of swearing to express the wicked purpose with which such oath 
istaken State v. Davis, 737. 

Indictments for the higher offences, such as treason, felony, perjury, for- 
gery, &c., should not be quashed. But in cases where it puts an end to the 
prosecution altogether, as where there is no jurisdiction or the matter 
charged is not indictable, it is advisable to allow a motion to quash. State 
v. Knight, 789. 

In perjury, an indictment was held to be defective, where it charged that 
upon a coroner's inquest the oath in which the perjury is assigned was 
administered by a justice of the peace in the preserce and by the direc- 
tion of the coroner. In such case the justice had no jurisdiction, but the 
inquest is the court of the coroner, and the bill should have charged that 
the oath was taken before the coroner with an avyerment that he had 
competent authority to administer the same. Jb. 


7. The administration of an oath is a ministerial act, and may be done by 


any one in the presence and by the direction of the court, but is the act of 
the court. Jb. 


&, Proceedings in coroner's inquest discussed by Mr. Justice AsHr. Jb. 

9 Where a particular class of persons (here the president, &c., of the Bun- 
combe turnpike company) other than overseers of roads are indicted for 
not keeping a road in order, the indictment should contain not only an 
averment “ that it was their duty and of right they ought to have kept 
the said road in repair,” (Patton’s case, 4 Ired., 16) but also an averment of 
the particular duty or duties alleged to have been omitted. State v. Mec- 
Dowell, 798. 








See False Pretence, 2,3; Fornication; Justice of the Peace, 3, 4; Jurisdiction, 


4; Taxes, 5; Trial, 15; Witness, 5, 


INFANT, suit by—See Guardian, 1. 


INHERITANCE—See Contract, 2. 


INJUNCTION AND RECEIVER: 


1. An injunction will be continued until the hearing toretain control ofatrust 


fund in dispute, where the plaintiff in the action seeks to havea judg- 
ment reformed and the validity of an assignment determined, alleging 
that the same was procured by fraud which is denied in the answer, and 
where the testimony bearing upon the question is conflicting. Morris v. 
Willard, 293. 


2. The right to take under the control of the court a disputed fund liable to 


‘ 
« 


3. 


4 


waste when suffered to remain in the hands of a defendant, extends also 
to a plaintiff who takes it from the defendant and whose possession 
threatens a similar injury to the latter: Therefore, where the plaintifl 
sues in forma pauperis to recover land,and during the pendency of the 
action takes possession ofa part thereof and resists the re-occupation by 
defendant, an order for an injunction and receiver to take control of the 
usurped premises and secure the rents and profits upon defendant's appli- 
cation was properly granted. Jiorton v. White, 297. 

An injunction to restrain the sale of land conveyed in a deed to secure a 
debt will be granted under the equitable jurisdiction of the eourt, where 
the parties dealing together have settled their accounts and a note 
secured by the deed given for the estimated balance, and where fraud is 
alleged to have been practiced upon the mortgagor or trustor in such set- 
tlement. A sale by the trustee of the property conveyed will not be per- 
mitted until the amount due is ascertained under the direction of the 
eourt. Pritchard v. Sanderson, 299. 


. Where plaintiff mortgagor obtained an injunction to restrain the sale of 


the mortgaged premises until certain counterclaims could be passed 
upon and the sum really due ascertained, the defendant mortgagee is en- 
titled to have a receiver appointed to take charge of the property and 
secure the rents and profits where the same are in danger of being lost. 
C. C. P., 3215. Oldham v. Bank, 304. 


5. An injunction against carrying out a contract of sale, made under a power 
contained in a mortgage, will not be granted where the relief to which 
the plaintiff conceives himself entitled is not sought until the sale has 
been made and the rights of a purehaser have intervened. Pender v. Pitt- 


man, 372. 


}. In order to be in a situation to avail himself of his supposed equities, the 


plaintiff should have attended the mortgage sale (he having full notice 
when and where it would take place) and apprised the bidders of his 
claims in the premises. Jb. 


7. Under the act of 1879, ch. 68, restraining orders must be made returnable 


before the judgein the-district in which the action is pending, (The 
amendatory act of 1881, ch, 51, provides that the judge in an adjoining dis- 
trict shall be competent to hear the application under certain circum- 
stances.) Galbreath v, Everett, 546, 
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8. An injunction against the sale of land for assets was properly granted on 
motion of the heirs of the decedent, where the land was advertised under 
a power contained in an instrument purporting to be a will which was 
admitted to probate without notice to the heirs and upon insufficient 
testimony, andthe validity of which is in controversy. J. 


See Corporations, 5; Counties, L 
INQUEST—See Indictment, 6-8. 


INSANITY, plea of—See Homieide, 1. 
INSOLVENCY OF OBLIGOR—See Evidence, 17, 18 


INSURANCE: 

1. Notice to the loeal agent of a fire insuranee company by whom the insur- 
ance was effected, in a few days after sueh loss, and by him eommunt- 
cated immediately to the company, satisfies the requirement of the policy 

give notice thereof toe 


: 


that persons sustaining loss should “ ferthwith” 
theeompany. Argall v. Ins. Co., 355. 

2. Where, shortly after the fire, the adjuster of the company visits the scene 
of the easualty, inspects the premises and makes a (declined) offer of com- 
promise, and aflerwards the company furnishes to the assured blank 
proofs of less, which are filled up in the presence of its officers, it is not 
error to leave it to the jury to infer, in the exereise of their best judg- 
ment, a waiver of strict proof of loss. Jb. 


INTEREST—See Exeeutors, & 
INTERPLEADER—See Trial, 1L 
IRREGULAR—See Judgment. 

ISSU ES—See Damages, 1; Trial, 2-1, 12 
JOINT TENANTS—See Deed, 12, 13. 


JUDGE'S CHARGE: 
1. A correet exposition of the law, though irrelevant to the matter in hand, 
is not assignable for error, unless some positive harm or misconception 
is shown to have resulted therefrom. Evans v. Howell, 460. 


2. Where on the trial of a eriminal action, no evidence as to charaeter being 
offered by defendant, the court told the jury that the state could not in” 
troduce such evidence but it was the right of defendant to offer itif he 
chose, and that no unfavorable inference could be drawn from his failure 
to do so; and added, that they must find their verdict upon the facts 
proved; Held, that although the former part of the charge might by itself 
be objectionable, yet the error was cured by the latter. State v. Sanders, 
728. 


See Action to recover land,5; False Pretence,1; Justice of the Peace, 5, 6: 
Trial, 5, 6. 
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JUDGMENT: 


1, 


Upon a motion to vacate a judgment, it appeared that defendant was not 
served with process, but that opposite the names of the defendants in the 
action (this defendant being one of them) the name of an attorney was 
written on the docket, and judgment was taken by default in 1865, of 
which the complaining defendant had no notice until 1879; ZZeld, that he 
is entitled to relief, and the fact that the clerk prior to this motion gave 
plaintiff leave to issue execution upon his dormant judgment, after no- 
tice, does not conclude him from impeaching its validity for irregularity 
or other cause, in a proper proceeding before the judge of the court. 


Koonce v. Butler, 221, 


2. Remarks of Smitru, C.J., upon erroneous and irregular judgments, and 


the authority of an attorney to appear fora party. Jb. 

A transcript of a judgment is sufficient evidence to prove the existence of 
the judgment. McLeod vy. Bullard, 515. 

Under the act of 1879, ch. 68,a summary judgment may be given against 
sureties to an appeal bond for the amount of the judgment and costs 
awarded against the appellant in appeals from a justice's court, as an 
additional remedy toa suit on the same asa common law bond. Brown 
v. Brittain, 552. 

A judgment obtained by an executor cannot be collaterally impeached by 
evidence that the testator was not a citizen of the county where the will 
was probated. Rollins v. Henry, 569. 

Upon judgment being rendered against defendant in an action to recover 
land, it is not error to enter a summary judgment against the sureties on 
his bond. Jb, 

A justice’s judgment docketed in the superior court is for the purpose of 
execution there, and that court has no power to set it aside unless the 
cause be carried up by appeal or writ of recordari. A judgment can be va- 
cated only by the court which rendered it. Morton v. Rippy, 611. 

Where leave is granted by the judge below to bring an action ona judg- 
ment under section li of the Code, his decision upon the question whether 
“good cause” is shown, is conclusive. Warren v. Warren, 614. 

A judgment or order made in a cause by consent of parties or their attor- 

neys is binding and cannot be set aside or modified, except upon the 
ground of a mistake of both parties, or for fraud; and this, by civil action 
and not by motion. Stump v. Long, 616. 
Judgment confessed under 2526 of the Code must contain a concise, verified 
statement of the facts, circumstances, business transaction and considera- 
tion out of which the indebtedness arose, to meet the requirements of the 
statute; and this, to give the court jurisdiction and enable other creditors 
to test the bona fides of the transaction by which a particular debt is pre- 
ferred; Hience a judgment confessed upon the statement that defendant 
is indebted to plaintiff in a certain sum “arising from the acceptance of 
a draft,” setting out a copy thereof, is irregular and void. Davidson v. 
Alexander, 621. 


ll, A judgment against one as president of a corporation does not affect the 


property of the corporation, Jb. 

Where a judgment is confessed by one person against himself and so en- 
tered of record, parol evidence is not admissible to show that it was in- 
tended to have been entered against another. Jb. 
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13. An offer to compromise a suit under section 328 of the Code must be made 
by ali the defendants or by their common attorney, Williamson v, Canal 
Co., 629. 


See Evidence, 20; Execution, ], 2. 











JUDGMENT, motion to vacate—See Excusable Negligence , Judgment, 7, 9. 


4 









JURISDICTION: 
1, Where a court has jurisdiction of the subject matter, the consent of parties 
can give it jurisdiction over the particularaction. Greer v. Cagle, 385. 







2. The superior court has exclusive jurisdiction of the subject matter of an 
action brought by a creditor of an intestate’s estate against the adminis- 
trator, where it is alleged that the intestate in his life time bought cer- 
tain land and being insolvent and intending to defraud creditors procured 
the deed to be made to his son who became his administrator, and judg- 
ment demanded that he be declared a trustee and the said land be sold to 
pay intestate’s debts, The right of creditors to subject this land is inde- 
pendent of the statute defining what lands may be sold for assets under a 
license from the probate court, and can only be enforced by a court of 
original equitable jurisdiction, such as does not attach to a court of pro- 
bate. Ib. 

3. The ruling in State v. Moore, 82 N. C., 659, affirmed, State v. Taylor, 773. 

















4. The court intimate that a count in an indictment in containing a charge 
which the court may be incompetent to try for want of jurisdiction, will 
not disable it from trying an offence charged in another count of which 







the court has jurisdiction. Jb. 







Justices of the peace have exclusive jurisdiction of the offence of carrying 
a pistol on the Sabbath, being off one’s premises, Bat. Rev., ch. 117, and 
acts amendatory thereof. State vy. Wilson, 777. 


7 







See Agricultural Partnership, 5; Claim against State; Confederate Currency, 
7; Drainage, 2; Executors, 4, 7; Indictment, 6; Injunction, 7; Justice of 
the Peace; Landlord and Tenant, 4,6; Penalty, 3; Pleading, 3; Practice, 


3; School Committee, 2; Supreme Court; Wills, 7. 















JURORS, summoning tales—See Sheriff, 2. 








JURY—See Confederate Currency, 7; Trial, 18, 19. 


JUSTICE OF THE PEACE: 
1. A justice of the peace has jurisdiction to try an action upon a lost note 
wherein a sum less than two hundred dollars is demanded, and is com- 










petent to exercise the power of requiring in such case the indemnity ot 





the defendant. Fisher v. Webb, 44. 





». The equitable power of the superior court and the courts of justices of the 
peace, and its exercise under the provisions of the constitution, discussed 







by RurFin, J. J0. 
3. The functions of a justice of the peace are ministerial, in preserving the 
peace, hearing charges against offenders and issuing warrants thereon, 
examining the parties and bailing or committing them for trial; and in 
the exercise of such functions, if he act corruptly, oppressively, or from 
any other bad motive, he is liable to indictment. State v, Sneed, 816, 
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4. Where a justice of the peace, upon the affidavit of a party in February, 
1879, stating that B. and others had committed a forcible trespass on his 
property and an assault and battery on his person, issued a warrant for 
the arrest of the parties complained against, who were tried before two 
justices, and B. bound over to the superior court in which the said justice, 
(defendant in this ease) was marked as prosecutor and witness upon two 
bills found by the grand jury in that court; and thedefendantin August, 
1879, subsequently to the term of said superior court, upon the same affi- 
davit issued another warrant against the same parties for the same 
offence; Jt was heid, that when the two justices took cognizance thereof 
the defendant had no authority over the subject, and was fewnctis officio as 
to all matters contained in the affidavit, and is amenable to the law as in 
cases where he issues his warrant without a previous oath. Ib. 

5. Held further, no error to refuse to charge, that the evidence of one witness 
offered by the state to prove that he did not make a certain affidavit, was 
not sufficient te contradict the fact recited in the justice’s warrant issued 
upon such affidavit. Jb. 

6. Held further, no error to refuse to charge, that asthe party swore te four 
distinct offences in his affidavit of February and the indictments in the 
superior court only covered two of them, the act of the @efendant in 
issuing the second warrant was lawful, Jb. 


See Indictment, 2; Judgment,7; Jurisdiction, 5; Landlord and Tenant : 


Sehool Committee, 2. 
LACHES—See Creditor. 


LANDLORD AND TENANT: 

1, On trial of summary ejectment before a justice of the peace, judgment 
was rendered for plaintiff who was put into possession; on appeal, the 
superior court decided against the plaintiff upon the ground that the 
lease had not terminatee ; and on appeal to this court the judgment was 
affirmed ; Held that the defendant is entitled toa writ of restitution as a 
part of the judgment in his favor and damages for use and occupation of 
the premises by plaintiff, and that the court below erred in permitting 
an inquiry into the question as to the termination of the lease before the 
former trial. Jeroney v. Wright, 336. 

A statement by a lessee to his landlord that he has applied the first of 
the crop (leaving enough to pay the rent, but before paying the same) to 
the discharge of a debt due a firm of which the landlord is a member 
followed by an expression by the latter of an intention to take such resi- 
due, is some evidence that the landlord consented to such appropriation. 
Evans v. Howell, 460. 

Where the jury find in such a case that what was left of the crops after 
paying the firm debt went into the lessor’s hands and was suflicient to 
pay the rent, the application of the first crop to the firm debt will not be 
disturbed. Jb. 

In asummary proceeding in ejectment before a justice of the peace, or on 
appeal, it is the province of the court to determine whether the title to 
the land is in controversy, and where the testimony shows that such con- 
troversy exists or that equities growing out of a contract of purchase are 
tobe adjusted, as in this case,the proceeding should be dismissed for 
want of jurisdiction, Parker v. Allen, 466, 





INDEX. 





Summary proceedings in ejectment before a justice of the peace under the 
landlord and tenant act can only be had where the simple relation of 
lessor and lessee exists, and there is a holding over after the term. 
FTughes v. Mason, 472. 

6. And the jurisdiction of the justice is excluded where the relation is that 
mortgagor and mortgagee and vendor and vendee. Jb. 

7. In such proceeding itappeared that plaintiff and defendant signed articles 
of agreement stipulating that plaintiff agreed to sell atown lot to de- 
fendant for a certainsum; defendant executed a mortgage on other lands 
to secure the price with power of sale on default, and if proceeds were 
not sufficient then plaintiff to take possession of town lot and retain 
whatever payments were made, as rent for same, in which event the re- 
lation of landlord and tenant should exist and possession be secured as 
in case of tenant’s holding over; mortgaged premises were sold, but pro- 
ceeds not sufficient to discharge debt, and no other payment made; J/eld 
to be a contract of purchase. Jb. 

8. Held further, that plaintiff's subsequent demand for possession and agree- 
ing to let defendant hold for three months on certain terms, the defend- 
ant to become his tenant and the payment as rent to be applied to debt 
for town lot, did not operate to destroy the relation of vendor and vendee, 
although the defendant failed to perform the stipulations. Jb. 

9, Held further, the justice’s jurisdiction being excluded, it could not be con. 
ferred by consent of parties as provided in the articles of agreement. J. 


See Agricultural Partnership, 4; Mortgage, 5. 
LAPSED DEVISE—See Wills, 5. 
LARCENY-—See Evidence, 25, 27. 
LAWS, part of contract—See Dower, 2. 
LEAVE TO BRING ACTION—See Judgment, 8. 
LESSOR AND LESSEE—See Landlord and Tenant, 5; Trespass, 2. 
LETTER, contents of—See Evidence, 15. 
LIEN—See Agricultural Partnership, 2. 
LINEAL DESCENDANT—See Wills, 5. 
LOST NOTE, action on—See Justice of the Peace, 1. 
MAIN FACT—Sce Homicide, 7. 
MALICIOUS PROSECUTION: 
In an action for malicious prosecution the plaintiff must allege and prove.a 
legal determination of the original action. And where a nolle prosequ; 
was entered of record, and the defendant discharged, it is such a conclu- 


sion of the original action as will entitle the plaintiff tosue. J/atch vy. 
Cohen, 602. 








MANDAMUS—See Municipal Bonds, 2; Schoot Committee, 2. 
MARKING PROSECUTOR—See Appeal, 9; Costs. 


MARRIAGE SETTLEMENT: ‘ 

Where a feme sole makes a deed of marriage settlement of her separate 
estate, whether real or personal, to a trustee for her sole and separate use, 
her power of disposition over the same during coverture is limited to the 
mode and manner prescribed by that instrument. And if she and her 
husband join in a mortgage conveying her estate without the knowledge 
or consent of the trustee and outside of the powers conferred, such deed 
isinvalid. (Review of the English doctrine and cases upon the subject 
by RuFFin, J.) Hardy v. Holly, 661, 


MARRIED WOMEN—See Mortgage, 1. 
MASTER AND SERV ANT—See Negligence, 
MATERIAL MATTER—See Evidence, 7. 
MEASURE OF DAMAGES--See Trial, 8. 
MEMORAN DU M—See Evidence, 8, 
MENTAL CAPACITY—See Evidence, 3, 
MILL DAM ACT—See Damages, I—3. 
MINISTERIAL ACT—See Indictment, 7. 
MISCONDUCT OF JURY—See Homicide, 6. 
MISJOINDER—Sce Indictment, 1. 
MISMARKING—See Evidence, 26. 
MISTAKE—See Judgment, 9. 

MORTGAGE: 

1, Plaintiff entered into a contract with a feme covert to sell and convey her 
certain land upon payment of a stipulated sum, and thereupon she and 
her husband entered into possession and still occupy the premises, having 
paid a part of the price; J/eld, on default of payment of balance, the 
plaintiff is entitled to relief in having the trusts growing out of the trans- 
action closed, and if the amount found to be due under the contract of sale 
be not paid, to have the land sold by decree of court and proceeds applied 
to the debi. The feme defendant in this case does not set up the defence 


of coverture, nor elect to repudiate her obligation. Johnston v. Coch- 


rane, 446, 


2, Improvements put upon land by a mortgagor become additional security 
for the debt, and do not entitle him or any one claiming under him toany 
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See Action to Recover Land, 1; False Pretence, 1; Marriage Settlement. 


MORTGAGOR AND MORTGAGEE—See Action to Recover Land, 1; Deed, 1, 


MOTION IN CAUSE—Sce Executors, 15; Practice, 1. 


MOTION TO VACATE—See Excusable Negligence; Executions, 3; Exeeutors, 


MOTIVE—See Homicide, 3,7. 


MUNICIPAL BONDS: 


part of the proceeds of a foreclosure sale, unless there be a surplus after 
satisfying the debt. (Doctrine of betterments discussed by ASHE, J., and 
conveyance of equity of redemption, imperfect equities, &c., touched 
upon.) Wharton v. Moore, 479. 

A mortgage debt will after lapse of time (here thirty years) be presumed to 
be paid unless circumstances be shown, such as paymentof interest, to 
repel the presumption. Rev. Code, ch. 65, 219. A reconveyance of the 
legal estate will also be inferred against the mortgagee (or his assignee) 
even although the deed and bonds secured remain in his possession. Ray 


~ 


v. Pearce, 485. 
Declarations of parties during their respective occupation of land eannot 
have the effeet of divesting or changing an estate, and are inadmissible in 


— 


support of claimant's title. Jb. 
A mortgagee who takes possession of personal property conveyed by a 
chattel mortgage, before default, is answerable to the mortgagor for the 
value of any reasonable use to which the property is or could have been 
put. But an injury toa crop resulting from the taking of a mule needed 
in its cultivation is too remote to be recoverable as consequential dam- 
ages. Jackson v. Hall, 489. 
Where a mortgagee buys the equity of redemption of his mortgagor, the 
law presumes fraud and the burden of proof is upon the mortgagee to 
show the bona fides of the transaction. McLeod v. Bullard, 515. 


ao 








17; Injunction, 4, 6; Mortgage. 


15; Judgment; Practice, 6. 


1, The municipal authorities of Statesville were authorized by the act of 1861 
ch, 176, subject to a vote of the qualified voters of the town, to issue cer- 
tain coupon bonds, with a provision that they shall be signed by the 
town magistrate, treasurer and commissioners thereof, After a vote ap- 
proving the same, the bonds were issued, but signed only by the town 
magistrate and treasurer; Held, that the act was directory, and the omis- 
sion of the commissioners to sign the bonds was not fatal to a recovery 
upon them. (Remarks of Smiru, C. J., upon effect of payment of interest 
on the bonds and want of proof as to corporate existence of railroad com- 
pany.) Bank v. Statesville, 169. 

2. A demand, before suit brought, upon the treasurer of a municipal body for 
payment of its bonds, is sufficient; nor is this action barred by the stat- 
ute; nor is the finance committee of defendant town a necessary party. 
A mandamus is the appropriate remedy to enforce payment of demand 
against a municipal body—affirming rule laid down in cases cited in opin- 
ion. Leach v. Fayetteville, 829. 






































MUNICIPAL CORPORATIONS—See Corporations. 
MU RDER—See Homicide. 


NEGLIGENCE: 

1. An action for damages for an injury reeeived by the plaintiff employee of 
a railroad company, will not lie against the company if it resulted from 
the negligence of a fellow-servant occupying the same level with the 
plaintiff, where the company used due care in the selection of such fellow- 
servant. But such action will lie, if the injury resulted from the negli- 
gence of a servant whose commands the plaintiff was bound to obey. 
Cowles v. R. R. Co., 309. 

2. A masteris bound to furnish his servant with such appliances for his work 
as are suitable and may be used with safety; and this, by implication of 
the law, is a stipulation in every contract for service; and if the servant 
is injured by reason of defective appliances placed in his hands by the 


master or his agent, the master is liable for damages, unless he can 
clearly show, (1) that he has used due eare in the selection and preserva- 
tion of the same, or (2) that the servant had knowledge of the defect and 
failed to notify the master, or (3) that the injury resulted from contribu- 


tory negligence. Ib, 
NEGOTIABLE INSTRU MENT—See Notes and Bonds, 3-5. 
NEW ACTION—See Practice, 1, 2 
NEW CONSIDERATION—See Contract, 1. 
NEW TRIAL—See Contract, 2; False Pretence, 1: Homicide, 6,7; Trial. 
NOLLE PROSEQUI—See Malicious Prosecution; Trial, 10, 15 
NONSUIT—See Trial, 10. 
NORTH CAROLINA RAILROAD—See Taxes. 


NOTES AND BONDS: 

1, The addition of the words “ at ten per cent.” to a bond without consent of 
the parties thereto, is a material alteration and vacates the same; and 
where such alteration is made, a presumption of fraud arises and remains 
until rebutted. Long v. Mason, 15. 

2, Where a debtor owes notes and accounts to the same ereditor and pays 
money on general account without directions as toits application, the 
creditor has the right te appropriate it to either debt. Witkowski v. 
Re id, 21. 

3. The assignee for value of a non-negotiable instrument who takes it, even 
before due, and without notice of any equities between prior parties 
thereto, will hold it subject to all equities or counter.claims between the 
original parties existing at the time ofassignment. Bank v. Bynum, 24. 

4 A paper tobe negotiable must be certain as to the time of payment and 
the amount to be paid. Jb. 
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5. An instrument (in other respects) in the form of a note, which contains @ 
promise to pay a certain sum, with current rate of exchange in New York, 
together with counsel fees and expenses in collecting it, if placed in the 
hands of an attorney for collection; and whieh further provides that the 
payees shall have power to declare said note due at any time they may 
deem it insecure, even before maturity, is non-negotiable for uncertainty ; 
(1) as to the amount to be paid, by reason of the stipulation for attorney's 
fees and rate of exchange, and (2) as to the time of payment, ty reason of 
the provision which makes it payable before maturity at the futute op- 
tion of the payee. Jb. 


Banks; Evidence, 8, 17, 18, 20; Surety, 5, 
E—See Corporations, 3; Costs; Deed, 1,17; Excusable Negligence; Ex- 
ecutions, 2; Homicide, 2; Insurance, 1; Notes and Bonds,3; Practice, 6; 
Sheriff, 4; Surety, 3,45; Trusts, 

NOTICE OF SALE, upon whom served—See Deed, 1. 

NUISANCE—See Indictment, 3. 

OATH, administration of—See Indictment, 7. 

OFFER OF COMPROMISE—See Judgment, 13. 

OFFICE AND OFFICER: 

1. The provision in article four, section twenty-five, of the constitution that 


“all incumbents of said offices shall hold until their successors are qual- 
ified,” does not embrace the office of constable. Hing v. McLure, 153. 


2. Where a constable was elected in 1875 for two years and no election was 
had in 1877; Held that a vacancy occurred which the county commission 
ers had the power to fill. Const, Art. IV.,224 Jb. 4 


See School Committee, 

OFFICIAL BOND, suit on—See Surety, 6. 

OLD FIELD—See Woods. 

OPINION—See Evidence, 3. 

OVERRULING DEMURRER TO INDICTMENT—See Appeal, 10, 
OVERSEER OF ROAD—See Indictment, 9. 

PAROL CONTRACT—See Contract, 1; Deed, 3; Evidence, 10. 
PAROL PROOF—See Evidence, 14, 20, 26; Judgment, 12. 
PARTIES: 


1, In an action to recover land, where it appeared that the defendant in pose 
session had mortgaged the land, and the same had been sold under a pow: 





erin the deed on default of payment of the secured debt, the purchaser 
at such sale has the right upon affidavit to be let in as party defend- 
ant. eathly v. Branch, 202. 

2. In such case it is error to proceed with the trial until the question as to 
the right of the applicant to be made a party has been heard and finally 


determined. Jb. 
See Corporations, 1; Executors, 4,5; Pleading, 4, 6. 


PARTITION—See Guardian,21. 


PARTNERSHIP : 
1. While a partner is not at liberty to use a fund belonging to his copartner 
individually in payment of a partnership claim to his injury, yet, a sub- 
sequent ratification by the latter will make the act valid. Evans v. Ho- 


well, 460, 

2. The claims of a surviving partner upon the proceeds of sale of deceased 
partner's half of real estate (here mill property) to reimburse him to the 
amount of half the expenditures incurred in the conduct of the joint bu- 
siness and improvements put upon the property, constitute a prior in- 
cumbrance and must be paid to the postponement of creditors of the de- 
ceased partner, See Bat. Rev., ch, 42,22. Mendenhall v. Benbow, 646. 

See Agricultural Partnership; Evidence, 15; Landlord and Tenant, 2, 


PAYMENT, proof of—See Executors, 14; Witness, 1, 2. 


PENALTY, statutory: 
1. The penalty against a railroad company for failure to forward freight 
under ch, 240, 22, Laws 1874-5, is not given by article 9. 25 of the constitu- 
tion to the county school fund. Avatzenstein v. RB. R. Co, 688. 
2. The said statute is not in violation of the Constitution of the United States. 
Art. 1,210. Ib. 
An action torecover the penalty under the statute is an action er contractn. 
and when the sum demanded does not exceed two hundred dollars a 


». 
justice of the peace has jurisdiction, Jb. 


See Woods. 
PERJURY—See Indictment, 4, 6. 
PERSONAL LIABILIITY—See Agent, 1, 
PERSONAL NOTICE—See Corporations, 3. 


PLEADING: 
1, A complaint in which there are two causes of action, the one upon adebt 


and the other to declare void certain conveyances alleged to have been 
made by the debtor in fraud of the complaining creditor, is not demur- 
Bank v. Harris, 


rable on the ground of a misjoinder of causes of action. 


206, 
2, Nor is the same demurrable for want of an allegation that the defendant 


debtor has not other property sufficient to satisty the claim. Jb, 








Nor is it necessary in such case to reduce the debt to judgment and have 
a return of nulla bona to the execution in order to maintain the action, 
the courts under our present system having the jurisdiction of courts of 
law and courts of equity, and therefore competent to give full reliefin 
one action, Jb. 


And where the alleged fraudulent conveyances are made to several 
grantees, they all have an interest in the subject matter, and are neces- 
sary and proper parties in order toa final determination of the conoro- 
versy. IJb., 550. 

Complaint states that sheriffsold plaintiff’s land under execution; the 
sale being by the acre, a survey was made to ascertain the number of 
acres ; the purchaser and surveyor conspired to defraud and did defraud 
the plaintiff by reporting to the sheriff that the tract contained 550 acres, 
whereas by the actual survey there were 700 acres; the sale was made, 
purchase money paid, and deed executed to purchaser upon that false 
basis; J/eld, to be a good cause of action against the purchaser and sur- 
veyor, and that plaintiff was entitled to relief in an independent suit and 
not by motion in the cause. Held also, that to dismiss plaintiff's action 
after answer filed by the defendant, on the greund that the complaint did 
not state facts sufficient to constitute a cause of action is contrary to the 
course of the courts. Such objection should be taken by demurrer, Wil- 
son V. Sy kes, 215. 

} A husband defendant demurred to a complaint on the ground that his 
wife, who had a common interest with plaintiffs as one of the next of kin 
of an intestate, was made a defendant without an allegation in the com- 
plaint that she had refused to join as plaintiff; Heid, that the overruling 
of the demurrer in this case was not erroneous, Sections 56 and 62 of the 
code, commented on by ASHE, J. McCormac v. Wiggins, 278. 


» 20 

A compiaint in which are joined two causes of action, the one upon a 
clerk’s bond and the other upon a bond of an administrator, is demur- 
rable. But in such case the court may order the action to be divided. C. 
C.'P., 22 126,131. Street v. Tuck, 605. 


See Appeal,7; Drainage, 1; Evidence, 10; Executors, 7. 
PON DING WATER—See Damages, I-3. 
POW ERS—see Marriage Settlement. 


PRACTICE: 

1, A new action between the same parties touching a matter that might be 
settled by motion in the original action will be dismissed. Murriii vy. 
Murrill, 182. 

2. Where a final decree has been rendered in a proceeding, and carried into 
effect, the only mode of testing its validity is by a new action commenced 
by summons, Englandv. Garner, 212. 

3. An agreement that other pending causes shall abide the determination in 
this, is a matter between the parties, and does not authorize this court to 
assume jurisdiction in cases not before it, or warrant the expression of 
an opinion purely speculative. Belden v. Snead, 243. 


- Only such evidence as will enable this court to pass upon the ruling to 
which exception is taken below, should be set out in the case. 
v. Orr, 246. 


Crawford 
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5. Where a case does not disclose the ground of appellant’s exceptions, this 
court will affirm the judgment below not because it is thought to be 
right, but because it cannot be seen to be wrong. Chasteen v. Martin, 391. 


t Where plaintiff is permitted to sue in forma pauperis and an answer is 
filed to the complaint and the case continued from term to term for thre« 
years, it was held error to allow defendant's motion to dismiss the action 
for insufficiency in the affidavit upon which the order to sue was granted 
without a previous notice to the plaintiff. The court intimate that in this 
case the defendant has waived all exception to the affidavit. Oorn \ 


Stepp, 599. 
see Appeal, 6,7, 10; Evidence, 24; Executors, 3, 15, 16; Judgment, 8,9; Pleading 


5; Reference: Sale of Land, 3; Sheriff, 3; Trial, 
PREPARATION OF ISSUES—See Trial, 9. 
PRESENCE OF PRISONER=—See Trial, 18, 19, 
PRESENTATION OF CHECK—See Banks, 
PRESUMPTION OF FRAUD=See Notes and Bonds, 1, 
PRESUMPTION OF INNOCENCE=See Slander, 


PRESUMPTION OF PAYMENT=See Confederate Currency, 5; Evidence, 17, 18 


Mortgage, 3; Trial, 12. 
PRIVATE WRITINGS, production of—See Evidence, 12. 
PROCEEDING TO DRAIN LAND—See Drainage, 
PROCEEDING TO ENFORCE LIEN—See Agricultural Lien, 
PROCESS, amendment and service of—See Amendment; Corporations, 3 
PROCHEIN AMI+See Guardian, 1, 

PRODUCTION OF DEED—See Evidence, 12. 

PRO FORMA JUDGMENT=See Appeal, 6, 

PROMISE to pay debt of another—See Contract, 1; Executors, 17. 
PROOF CF CLAIM—See Creditor, 

PROOF OF HANDWRITING—See Evidence, 2, 13 (3), 
PROSECUTION BOND-See Surety, 1, 


PROSECUTOR—See Appeal, 9; Costs, 1, 








PUBLIC OFFICER—See School Committee. 


PUBLICATION OF SUMMONS—See Amendment, 1; Attachment, 1, 2; Di- 


vorce, 1, 


PURCHASER—See Contract, 2; Deed, 4, 5, 9, 14, 17; Evidence, 16; Execution, 2; 
Injunction, 5, 6; Sale of land, 4; Statute of Limitations, 3; Trusts. 





PURCHASE MONEY-—See Confederate Currency, 1; Sale of Land, 2. 
QUALIFICATION OF EXECUTOR—See Executors, 6. 


QUASHING—See Indictment, 1,5; Witness, 5. 
RAILROADS—See Agent, 2,3; Negligence; Penalty, 1; Taxes. 
RATIFICATION—See Partnership, 1. 

RECEIV ER—See Injunction; Surety, 6. 

RECITAL IN DEED—See Sheriff, 6. 

RECORD EVIDENCE—See Homicide, 3. 

RECORDS, PRODUCTION OF—See Evidence, 12. 


REDEMPTION OF LAND—See Executors, 14. 
. 
REFERENCE AND REFEREE: 

1. Where a reference was ordered for an account between the parties and a 
report ascertaining the result prepared and submitted, an exception of 
the plaintiff to the allowance of a counterclaim of defendant upon the 
ground of its insufficiency in form, is not in apt time; and so,in respect 
to an exception to mattersof inquiry and evidence not objected to during 
the progress of the examination. The exception to the allowance of 
commissions to the defendant constable in this case is sustained. Greens- 
boro Vv. Scott, 184, 

2. It is not error to overrule exceptions to the report of a referee, which are 
immaterial or not sustained by the facts. Murphy v.. Harper, 189. 


See Executors, 11. 


REFORMATION OF DEED—See Deed, 8; Executors, 14. 


REGISTRATION—See Deed, 2-6; Evidence, 5. 


RELEASE—See Surety, 2. 


REMOVAL OF CAUSE: 
1, It is error for a court to which a cause has been removed for trial to send it 


56 
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back because the transcript of the record does not show “that it was 
transferred according to law.’ The order of removal itself is conclusive 
and the court should have proceeded with the case, unless it positively 
appeared that the order was made contrary to law. Boyden vy. Wil- 
liams, 608, 
2. The fees of the officers of such court and the pay of the witnesses attenc- 

ing in the case may properly be taxed in the bill of costs, Jb. 

RENT—See Deed, 16; Landlord and Tenant, 2,3; Trespass, 3. 

RENUNCIATION—See Executors, 15. 

REOPENING ACCOUNT—See Guardian, ?, 

RES ADJUDICATA—See Action to recover land, 2. 

RES INTER ALIOS ACTA—See Homicide, 4. 

RESCINDING CONTRACT —See Deed, 2-6. 

RESTITUTION—See Landlord and Tenant, 1. 


RIGHT TO APPLY PAYMENT—Sce Notes and Bonds, 2. 


ROADS, failure to work—See Indictment, 9. 


ROANOKE NAVIGATION COMPANY—Sce Corporations, 5. 
> 


RULE OF SUPREME COURT (ISSUES)—See Trial, 9. 
SALARIES AND FEES: ‘ 

A witness i3 not at liberty after final juigment to withdraw his * witness 
ticket”? and sue uponit. His fees for attendance should be taxed and 
collected with the other costs against the party adjudged to pay the 
same, if he be solvent; and if not, then the prevailing party who sum- 
moned and required his testimony is responsible therefor. Belden v. 
Snead, 243. 


SALE OF LAND UNDER DECREE: 

1, Confirmation by the court of a sale of land made under its decree is neces- 
sary to divest the title out of the party applying for the order of sale, and 
to validate a deed made by its commissioner to the purchaser. Foushee 
v. Durham, 56. 

2. The authority conferred on a commissioner to make a deed to land sold 
under decree of court retaining title until the payment of the purchase 
money, can only be exercised when the same is actually paid—not when 
it is secured by note. Macay Ex Parte, 59. 

%. A decree which decides the whole merits of a case without any reservation 
for further directions for the future action of the court, is final and can 
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was only be set aside or impeached by a civil action in the nature ofa bill of 

sive review, in which some error on the face of the decree or matter since dis- 

vely covered is alleged, Flemming v. Roberts, 532. 

Wil- 4, Land sold under decree of court is held im custodia Jegis as a security for the 
purchase money, and when that is paid the purchaser ordinarily has 

end- a right to a deed as a matter of course and without an order to make 


title. Zb, 

5. A guardian instituted and conducted proceedings to sell the land of his 
wards without fraud or imposition; a commissioner sold the same and 
took note for purchase money; an arrangement was subsequently made 
at the instance of the guardian with the sanction of the court and in the 
interest of the wards, by which the“ sale note”’’ was exchanged and sur- 
rendered for one executed to the guardian by the purchaser with good 
security; and thereupon the court ordered title to be made by the com- 
missioner, in pursuance of which a deed was executed to the purchaser 
from whom through mesne conveyances the defendant acquired title for 
value without notice of any alleged irregularities in said proceedings ; 
Heid in an action to subject the land to the payment of the purchase 
money (the makers of the note being insolvent) the defendant acquired a 
good title, and the redress of the wards if any is against the guardian, Jb, 


SALE OF LAND FOR TAXES—See Deed, 1; Injunction, 5, 6. 
SCALE—See Confederate Currency, I, 6; Executors, 1. 


SCHOOL COMMITTEE: 
1. A school committee agreed in writing to pay a teacher of a free school the 
sum of thirty dollars per month, and the teacher brought an action ina 
justice’s court against the committee to recover the same; Held, (1) 
School committeemen are public officers and not personally liable on 
contracts made in the line of their duty; nor will thisaction lie against 
them in their corporate capacity. Robinson v. Howard, 15]. 


2. In such case a mandamus to compel the committee to give an order on the 
county treasurer for the sum due for plaintiff’s services, is the only rem+ 
edy ; and of this a justice of the peace has no jurisdiction, Jb. 


SCHOOL FUND—See Penalty, 2. 
SCIENTER—See Evidence, 27. 

SECONDARY EVIDENCE—See Evidence, 5, 
SECTION 313—sScee Evidence, 3; Witness, 3. 
SELF-CRIMINATION—See Witness, 6, 
SEIZIN—See Deed, 7. 

SEPARATE TRIAL—See Trial, 11. 


SEVERAL EXECUTIONS—See Sheriff, 3, 6, 

















SERVICE OF SUMMONS—See Amendment,1; Attachment,1; Corporations: 
8; Divorce, 1; Excusable Negligence. 


SHERIFF: 

1, By the provisions of chapter 105, section 21 (12) of Battle’s Revisal, a sheriff 
is entitled to commissions only on moneys actually collected by himself 
under execution, and not where the same is paid the plaintiff! by defend- 
antafter levy. (The statutory law regulating the subject discussed by 
DILLARD, J.) Dawson v. Grafjlin, 100, 

2. The law makes no provision for paying sheriffs for services in summoning 

tales-jurors, Bryan v. Commissioners, 105, 

53. The practice of advising and directing sheriffs as to the proper distribution 
of proceeds of sale of debtor’s property under several executions in favor 
of different plaintiffs, extends only to cases where the sheriff has raised 
the money and holds the same subject to the order of the court. Willikan 
v. For, 107. 





4. Ina proceeding to enforce the statutory penalty against a sheriff for fail- 
ure to make due return of process, it is not error to set aside a judgment 
absolute where it appeared that he had no notice of the rule upon him to 
show cause. Yeargin v. Wood, 326, 

5. Where in such case the summons sent by mail did not reach such officer 
until six days before the sitting of the court to which it was returnable, 
and he served it in two days thereafter; He/d he is not liable to amerce- 
ment. Jb. 


> 


. Where a sheriff has five executions in his hands against the same defend- 
ant and sells his lands under four of them but was restrained by injunc- 
tion from selling under the other also, i/ was held that the latter could not 
be called in toaid the title of the purchaser, nor the sheriff be required 
to recite it in his deed. Gifford v. Alexander, 330. 

7. To facilitate the eollection of money under execution, a sheriff is author- 
ized by section 265 of the Code to receive from debtors to the defendant in 
the execution in his hands the debts due him, but he is not thereby in- 
vested with the power to apply the proceeds of one execution in satisfac- 
tionof another. (This section construed in connection with the consti- 
tutional provision in reference to exemptions, and with section 15, chap- 
ter 106 of Battle's Revisal prescribing a penalty against a sheriff for 
neglecting to make due return of process). Smith v. McMil un, ov». 


SLANDER: 

On trial of an indictment for slander under the act of 1879, ch. 156, the admis- 
sion of the defendant that he spoke the words charged does not shift the 
burden of proof upon him to show he Had not slandered an innocent 
woman. Her innocence is a question forthe jury upon the evidence, and 
no presumption of her innocence should be allowed to weigh against the 
defendant. State v. McDaniel, 803, 


SPECIAL VERDICT—See Trial 17. 
SPECIFIC PERFORMANCE: 


In an action to enforce the specific performance of a contract to convey land, 
the inability of the vendor to convey the title for want of itin himself 
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after reasonable efforts to obtain it, isa good defence. Siwepson vy. John- 


ston, 419, 
SOLICITOR TO ELECT—See Indictment, L 
STATEMENT OF CASE—See Practice, 4. 


STATUTE OF LIMITATIONS : 

1. The provisions of section 41 of the code of civil procedure do not apply to 
causes of action existing before the adoption of the code in Isis. Blue v, 
Gilchrist, 239. 

2. Where a cause of action upon an account accrued before 1868,and more 
than three years clasped after the statute began to run (in January, 1870) 
and before suit brought, the action is barred; and where the party owing 
the account was living in the state at the time the cause of action accrued 
(1866) and afterwards removed therefrom (1869) and has been continuously 
absent since, it was Acid, that the case does not fall within the exception 
contained in section 10, chapter 65, of the Revised Code, The absence of 
the party in such case does not operate to prevent the running of the 
starute. Jb. 

3. A purchaser of land, who has been in the continuous adverse possession 
under a deed for the same for more than seven years before suit brought 
(and after cause of action accrued) to have such purchaser declared a 
trustee for plaintiff's benefit, is protected by the statute of limitations, 
and the fact that ejectment was brought within the time is no defence to 
the plea of the statute. The two actions are not for the same cause. 
Whitfield v. Hill, 5 Jones Eq., 316, approved, Isler v. Dewey, 345. 

See Deed, 10, 16; Evidence, 17, 18; Execution, 1; Executors, 6, 16, 17; Guardians 
3; Municipal Bonds, 2; Surety, 5; Trial, 12. 


STATUTE OF FRAUDS—See Contract, 1; Deed, 3; Evidence, 10. 
STAY OF SENTENCE—See Homicide, L. 

SUBSCRIBING WITNESS—See Evidence, 2, 8 

SUMMARY EJECTMENT—See Landlord and Tenant, 


SUMMARY JUDGMENT AGAINST SURETIES ON APPEAL—See Judg- 
ment, 4, 6. 


SUPERIOR COURT—See Jurisdiction, 2. 
SUPPRESSION OF BIDDING—See Evidence, 16. 


SUPREME COURT: 

1, The jurisdiction given to this court by article four, section cight, of the 
constitution over questions of fact, does not extend toa case which under 
the former practice would have been an action at law and in which only 
errors of law could have been corrected on appeal. Greensboro v. Scott, 184 

. 












SUPREME COURT PRACTICE—See Claim against State; Executors, 3; Prac 
tice, 3,5; Wills, 7. 


SURETY AND PRINCIPAL: 

1, A surety on a prosecution bond is not liable to his principal for eosts. (Re- 
marks of RUFFIN, J., on the condition in the bond in this ease as affect- 
ing the liability of plaintiff and her surety to defendant for his costs.) 
Haliman v. Dellinger, 1. 

A contract entered into between a creditor and principal debtor to release 
the debtor “ from all the indebtedness he holds against him individually, 
but not the securities which the debtor has given him upon notes or in 
any other manner,” does not operate a discharge of the surety. (Remarks 
of SmirH, C. J., upon an equitable release of principal, and as to the 
mode of asserting the right of surety after judgment.) Stirewalt v. Mar- 


tin, 4, 





3. Where the defence set up is that the party sued is only a surety and the 
fact of his suretyship does not appear from the instrument signed by 


him, he must, in order to derive any advantage therefrom, prove that the 
creditor had knowledge of the suretyship. Goodman v. Litaker, 8. 

i. In a proceeding to subject a surety on a undertaking for the stay of execu- 
tion to payment of residue of plaintiff’s judgment, it appeared that the 
judgment debtor had a large stock of goods which were levied on and 
sold under various executions and proceeds distributed under an order of 
court; a part of the goods were demanded by, and delivered to the 
debtor's assignee in bankruptcy fr the benefit of creditors; the levy was 
made before commencement of bankruptcy proceedings; Held, that the 
goods so delivered to the assignee did not operate as a discharge pro tanto 
of plaintiff’s execution; and the surety was held liable under the bond 
given by him. (Bat. Rev., ch. 63, 2 68, and act of 1879, ch. 68). Hamilton v. 
Mooney, 12. 

5. A negotiable note or bond executed by a principal and surety, which rela- 
tion is known to the payee or obligee, and transferred after maturity for 
valuable consideration, is subject to all equities and defences existing be- 
tween the original parties, whether the transferee took with or without 
notice; Therefore, if more than three years have elapsed between the 
maturity of a bond and action brought on the same, the surety may plead 
the statute in the bar of recovery. Capeli v. Long, 17. 

. The sureties on the official bond of a clerk are not liable for the default of 
their principal in administering a fund as receiver. The statute in refer- 
ence to the appointment of receivers and the order in this case imposed 
upon the defendant a personal obligation only. Bat. Rev., ch, 58, 222. 
But it is not competent to show by evidence dehors the record that he and 
his sureties so understood it. Aerr v. Brandon, 128, 

7. Plaintiff creditor made a parol contract with principal to extend the time 
of payment of bond beyond the date of the commencement of a suit 
thereon, without the knowledge or consent of the surety ; JZeld, that such 
contract has the effect of suspending the plaintiff's right of action, and ot 
exonerating thesurety from liability. Carter v. Duncan, 676. 


See Judgment, 4, 6. 


TALES-JURORS, summoning—‘ee Sheriff, 2. 
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TAXES: 

1. Under the charter of the North Carolina railroad company, all real estate 
held by the company for right of way, for station places and workshop 
location, the machinery, tools and implements employed inthe manu- 
facture and repair of cars and engines, and office lots necessary for the 
use of its officers, are exempt from taxation until the dividends of profits 
shall exceed six per cent. perannum. R&R. R. Co. v. Com'’rs, DA. 

2. Where the court apportioned the valuation of the rolling stock of said 

the road runs 


company for taxation among the counties through which 
length of the 


and assigned to one county a share proportionate to th 
road therein; Held, noerror. Jb, 

3. The company is liable to be taxed upon money on hand and on deposit - 
and not entitled to the credit claimed, of three-fourths of the taxes paid 
between 1869 and 1874; and is also liable upon shares of stock held by it 


for the years 1875 and 1876. Jb. 


i. The aet of assembly relating to the taxation of the property of this com” 
pany and the method of assessment thereof by the state board, and the 
adjustment of the claims of the respective parties to this proceeding, dis~ 


cussed and pointed out by Smiru,C. J. Ib. 

5. The revenue act of 1877 makin, it indictable to practice any trade without 
license, is constitutional; and this law has been continued in force by 
subsequent enactments. State v. Cohen, 771. 


See Counties, 1. 
TAX SALE—See Deed, L. 
TITLE—See Deed; Saleof Land; Sheriff, 6; Specific Performance, 
TITLE IN TROV ER—See Trespass, 4. 
TOWNS—Sce Municipal Bonds. 
TOW NSHIPS—Sce Corporations; Counties, 1. 
TRACKS, measurement of—See Homicide, 2 
TRANSACTION WITH PERSON DECEASED—See Evidence, 3; Witness, 3. 
TRANSCRIPT—See Evidence, 19; Judgment, 3. 


TRESPASS AND TROVER: 
1. Where one supposing himself an executor entered upon the lands of the 
ancestorclaiming to hold for the benefit of the estate, and rented them out 
receiving the rents therefor; /7eld, that such holding is not adverse to the 
legal title, nor is it equivalent toan abatement or disseizin, and therefore 
the heirs or devisees have a constructive possession sufficient to maintain 
an action in the nature of trespass q.c.f/. London v. Bear, 266. 

2 ifleld also, That the action may be maintained not only against the lessee 
of the aeting executor, but also against the lessees of such lessee who are 
e. ually trespassers with him, Jb. 














3. Held further, That the mere acceptance of rent by the defendant from his 
lessees for the premises without an actual entry on his part upon the 


same, or his putting them in possession thereof, is sufficient to make him 


atrespasser. Jb. 

i, Where the plaintiff brings an action for the conversion of personal prop- 
erty to defendant’s own use, itisafull defence to show that the same 
belongs to a third party, although no privity be shown to exist between 
the owner and the defendant. Distinction between trover and trespass 
discussed by SmiTH, C. J. Boyce v. Williams, 275. 


See Agricultural Partnership, 4, 5 


TRIAL: 
1. Where the findings of the jury are irreconcilable it is not error to set aside 
the verdict and granta new trial. Bank v. Alerander, 30. 
Where a party does not tender such issues as he may desire, in the court 
below, and show their pertinency, he cannot complain here that those 
issues were not framed by the court and submitted on the trial. Curtis v 
Cash, Al. 


Where a case involves both an account and the trial of an issue by a jury, 
it is not error to postpone the reference until the issue is passed upon, 


Cox Vv. Cox, 138 


It is not error to refuse to submit an issue to the jury when there is no 
proof tosupportit. Best v. Fredcrick, 176. Or where it is not raised by 
the pleadings. McLeod v. Bullard, 515. 

5. The rule which forbids the hearing of an objection, not taken, and which 
ought to have been taken at the trial, does not embrace » case where 
the judge in response to a request for instructions or of his own accord 
misdirects the jury upon a material question of law, injuriously to the 
appellant, by which they have been, or may have been, misled in render- 
ing their verdict, and the error is patent upon the record, but such error 
is open to correction, though pointed out for the first time in this court. 
Burton v. R. KR. Co., 192. 

}. Ordinarily, for an error in the charge, or the reception or rejection of evi- 
dence, the verdict is set aside entirely, but it may be set aside in partand 
as to certain issues only when it plainly appears that the erroneous ruling 
would not and did not affect the findings upon the other issues. Jb. 

Where the facts of a case are so meagre and uncertain as that this court 
cannot in justice to the parties pass upon the question raised in the plead- 
ings, a neW trial will be granted. Jones v. Shaw, 218. 

An exception by counsel to the charge of a judge not taken at its close, is 
not in apt time, and cannot be made after judgment upon a motion for a 
new trial. (The rule as to measure of damages laid down by the court be- 
low, sustained.) Harrison v. Chappell, 28. 

. The rule prescribed by the supreme court (8) N, C., 495) for the preparation 
of issues in the trial of causes, is merely directory. Wittkowsii v. Wat- 
kins, 156. 

W here the plaintiff's complaint set out three causes of action, and on the 
trial the plaintiff entered a non-suit as to two of them, the non-suits will 
be treated as a nolle prosequi and the plaintiff permitted to prosecute his 


action as to the remaining cause of action. Grant v. Burgwyn, 560 








n his It is not error to refuse a separate trial to a party who has interpleaded in 
1 the an action, upon motion made at the trial Jb. 


him Upon an issue as to the payment of a bond, where the defendant relied on 


the presumption of payment arising from the lapse cf time, when the evi- 
rop- dence is uncontradicted it is the duty of the court t. pass upon its suffi- 
ame ciency and not to submit the issue tothe jury. Jb. 
pOoe The refusal of a judge to allow an answer to be filed at the trial term is 
pass no reviewable; it isa matter addressed to his discretion, Jeese v. Jones, 
507. 
The judge presiding may in his discretion allow the examination of wit- 
nesses at any stage of a trial, in furtherance of justice. State v. King,737 
A nolle prosequi as to one count in an indictment ought, in strictness, 
only to be entered before the jury are empaneled or after rendition of ver- 
dict against defendant; but if entered upon the conclusion of the evi- 
dence, the prosecution is deemed to have assented to a verdict of acquittal 
on that, and to have elected to proceed on the other counts. Slate v. Tay 
lor, 773. 
Held, further, That where the jury find a defendant guilty on one count, 
and say nothing in their verdict concerning othercounts, it will be equiv- 
alent toa verdictofacquittal astothem, Jb. 
In a special verdict in a criminal prosecution, all the facts necessary to 
constitute the offence charged must be fully and explicitly stated; there- 
fore a special verdict which fails to find the criminal intent is fatally de- 
fective, and will be set aside and a new trial granted, State v. Blue, 07. 
A jury charged in a case of felony (not capital) went of their own accord 
to the judge's room at eleven o'clock at night, and there, in presence and 
with the assent of prisoner's counsel, delivered their verdict to the judge 
in the absence of the prisoner, and were allowed to separate. At the sit- 
ting of the court on the following day, the prisoner moved for his dis- 
charge on the ground that the verdict as given was not valid and the jury 
had separated; J/e/d, that he is not entitled to his discharge, there was a 
mistrial, the verdict must be set aside, and a venire de novo awarded, State 
v. Jenkins, $12. 


Held further, In the prosecution of all felonies, the prisoner has the right 


to be present throughgut the trial; and this right cannot be waived in 


capital felonies; the prisoner must be actually present. Whether the 
prisoner can waive it, in those not capital—qua@re; his counsel can- 
not. Jb. 

See Appeal, 6, 10; Confederate Currency, 7; Contract, 2; Evidence, 1, 24; Homi- 
cide, 5,6; Parties, 2; Removal of Cause. 


TRUSTS AND TRUSTEES: 

l. A purchaser at the sale of adebtor’s land under a deed of trust. at the in- 
stance and for the benefit of the debtor and under an azgrecment to let 
him have the land back on re-paying the price, is liable to be declared a 
trustee for the debtor. Tankard v. Tankard, 236. 

2. The equity of the debtor to have title on re-payment of the money extends 
not only to the purchaser and his heirs at law, but also to’ his vender 
taking with notice, actual or constructive, And the possession of the 
debtor at the time of the sale by the purchaser to his vendee is by con- 
struction of the law, a notice to the vendee of the equitable right of the 
party in possession ; and the notice is of such legal effect, as not to be 
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controverted or rebutted by evidence on issue to the jury, and concludes 
the vendee. Jb. ° 

3. Where such notice 1s apparent on the pleadings, the finding of the jury 
that the vendee bought without notice is of no legal significance, and is 
notin the way of rendering such decree as the other facts found and 
admitted, authorized. Jb. 

i, A firm made a deed of trust conveying its estate and providing for the col- 
lection of assets and payment of creditors; the trustee sued the defendant 
upon claims due the firm, and defendant set up an account, as a counter- 
claim against the firm, assigned to him by one of its creditors after the 
registration of the deed; Held, that the counter-claim could not be 
allowed. The defendant assignee is affected with all the equities against 
the creditor, and is only entitled as the creditor would have been to 
share in the pro rata distribution of the assets when collected. Brown v. 
Brittain, 562. 

See Agent, 3; Injunction; Marriage Settlement; Mortgage, 1; Statute of 
Limitations, 3, 


UNDERTAKING TO STAY EXECUTION—See Surety, 4, 
UNREGISTERED DEED, what it conveys—See Deed, <-6, 
VACATION OF JUDGMENT—See Judgment, 7, %. 
VENDOR AND VENDEE—See Deed, 1; Mortgage, 1; Specific Performance, 
VERDICT, setting aside—See Evidence, 23; Homicide, 6; Trial, 16, 17, 
VERIFICATION—See Executors, 15, 
VESTED RIGHTS—See Corporations, 2, 
VOIRE DIRE—See Witness, 1. 
+ 
WAIVER—See Insurance, 2; Practice, 6; Trial, 19, 
WARRANT —See Indictment, 2. 
WIDOW, action against—See Exccutors, Li. 
WILLS: 
1, Where a testator bequeathed one share of proceeds of property to a mar- 
ried daughter absolutely, and one share to his daughters A, B and C, 
minors, and one share each to two other married daughters during their 


natural life; #7eld, that the infant legatees are each entitled to an equal 
share with the others. olman v. Price, 86. 
2. A testator devised all his land to his wifeand grand-daughter, and his 
personal property during the life of his wife; and at her death, “ if there 
should be any property or money left,’ he bequeathed certain pecuniary 
legacies; Held, that the will conveyel to the grand-daughter an estate in 

























































fee of half the land. The testator makes his bequests depend upon the 
contingency that there be personal property left. Williams v. Parker, 90. 


ary 3. A testator provided in his will that the residue of his estate, if any, should 
Lis be distributed among his legatees (before named) pro rata,and if the 
ind estate should be insufficient to pay all the legacies in full, then all the . 
legacies are to be abated pro rata, and the executor had in his hands a 
0l- considerable sum after paying debts, &c.; Held that the fund belongs to 
int the legatees and must be distributed among them according to the value 
er- of their bequests. The devisees as such are entitled to no part thereof. 
he Ellis vy. Meadows, 92. 
= 4, A testator devises land to his son, Henry, during his life, and if he should 
- die leaving a lawful child, then to him and his heirs; but if he should die 
. without a lawfu! child, then to his widow, &c. The devisee after his 


father’s death had issue, a daughter, conveyed the devised land,and died. 

Held, that upon the happening of the contingency, the life estate of the 

of devisee was enlarged into a fee, the title to which passed by the deed to 
his grantee. Hathaway v. Harris, 9%. 

5. Where a devisee dies in the lifetime of the devisor, the devise lapses, ex- 
cept where he is the lineal descendant of the devisor; and in such case 
the issue of the devisee will take. Gordon v. Pendleton, 98, 


6. A testator, in the second clause of his will, bequeathed to certain relations 
of his deceased wife “all that part of my property that I now have that I 
got with or by my wife, to be equally divided between them, to be sepa- 
rated from my other property,” by A and B, Inthethird item he bequeathed 
to his own relations by blood “ all the balance of my household furniture 
and bedding,” and in still another elause (Item 7) he directed his planta- 
tion to be sold by his executor, and the proceeds of said sale “ together 
with my moneys on hand or debts due me (which debts I desire my 
executor to collect) and after taking out the aforesaid bequests, be divided 
into two shares,’’—and paid to certain legatees therein named; J7eld, that 
a legacy bequeathed to the testator’s wife by her grandfather, but which 
was never reduced into possession by the husband in his lifetime, and re- 
mained unpaid until collected by the husband's executor, did not pass to 
the deceased wife’s relations as property which the testator had “ got” 
from her, but went to those entitled under item 7 of the’ will. ZZouston v. 
Howie, 349. 

. 

7. Where proceedings to obtain the construction of a will are commenced by 
the executor before the superior court clerk or judge of probate and then 
transferred tothe superior court in term for the adjudication of the judge, 
the decision of the latter, rendered witbout objection, will not be reversed 
on appeal by reason of a defect of jurisdiction, first urged in this court- 
Ib. 


8. A testator, after making advancements to some of his children during his 
life time and disposing of his estate in such a manner as he declares will 
make them equal, directs his executor to divide the residue among his 

, children to whom he had left property; Held, that the intention of the 

testator was to give to each share an equal portion of the surplus after 

paying the money legacies. Newlin v. White, 512, 


See Contract, 2; Deed, 14, 


WITNESS: 


1, Under the act of 1879, ch. 183, a party toa suit on a bond exccuted prior to 











the first day of August, 1868, is not a competent witness to prove its pay- 
ment. And objection to such witness testifying may be taken after he is 
sworn in chief and when the incompetency first appears, a voire dire not 
being necessary. Macay Er Parte, 63. 

2. Nor in such a case is the deposition of a witness (now deceased and if liv 
ing would be incompetent) which was read before the passage of the act 
of 1879, upon a former trial, admissible under said act. Jb. 

Where a witness is incompetent under section 343 of the code, to testify as 
to a transaction between himself and a person deceased, it is error to re- 
ceive the witness’ testimony of his subsequent unsworn declarations, 
made to others, in regard to the same transaction. Perry v. Jackson, 20. 
A party toa note under seal executed before 1868, sued thereon,is not a 
competent witness under chapter 183 of the acts of 1879, to prove payment 
thereof. Blue v. Gilchrist, 239. Same principle in Jones v. Henry, 320. 

5. The act of 1879, ch. 12, providing that the foreman of the grand jury shall 
mark on the indictment the names of the witnesses sworn and examined 
before the jury, is directory merely; and the omission of the foreman to 
comply therewith is no ground for quashing the bill, where the proof is 
that the witnesses were sworn. State v. lines, 810. 

It is not error to refuse to compel a witness to answera question which 
tends to self-crimination. State v. Snead, 816. 


See Conspiracy; Evidence, 2, 3,4; Salaries and Fees, 1 ; Trial, 14, 


WOODS: 
A field grown up in broom-sedge and wire-grass, surrounded by an old fence 
and used as a pasture, is not “ woods” within the meaning of the statute, 
Bat. Rev., ch. 15,21; and the owner burning off the same is not liable to 


the penalty imposed by the act for an alleged injury to an adjoining pro- 
prietor. Achenbach v. Johnston, 264A, 


WRIT OF RESTITUTION—See Landlord and Tenant, 
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